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Court of Appeals of the District of Columbia 


Xo. 4r);-33. 

Maurice Kay et al., Appellants, 

vs. 

Edgar C. Snyder, U. S. .\rarslial, &c., ot al. 


a Supreme Court of the District of Columbia. 


Xo. 1286 


In re Maurice Kay and Benjamin Kay. Habeas Corpus 


United STATf:s of America, 

District of Cftlionhia, ss: 

Be it remembered that in the Su])reme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following- 
papers were filed and ])roceeding‘s had, in the above-en¬ 
titled cause, to wit: 


Petition for Trr/7.<? of JIaheos Corpus and Certiorari. 


Filed May 28, 11)26. 

In the Supreme Court of the Disti-ict of (''oliimbia. 


Xo. 1286. 


In re .Maurice Kay and Benjamin Kay. Habeas Corpus. 

To one of the Justices of the Supreme Court of the District 
of Columbia: 

The petition of Maurice Kay and Benjamin Kay respect¬ 
fully shows to Your Honor: 

1. That your petitioners, on or about the 25th day of 
May, 1926, upon receiving- information that one XeirBurkin- 

1—45o3^i 
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shaw, Kscj., an Assistant United States Attorney for the 
District of Uoliimbia, actini;- for and on belialf of Pevton 
(lordon, Ks(i., Ibiited States Attorney for tlie District of 
Uoliimbia, had tiled an information before the Honorable 
Xeedliam (\ Tnrna.i;'(‘, United States Commissioner for the 
District of C()lnml)ia, all(\n‘ing\ in snbstanci*. that an in¬ 
dictment had b(‘en retni‘ni‘d in the United States District 
Court for the District of Xeb]*aska, and that your peti¬ 
tioners committed certain offi‘nses aiiainst the United States 
in the District of Xcliraska (which offenses will be more 
specifically refc'rred to luM'einafter), and that your peti¬ 
tioners had fled the jurisdiction of the sai<l District Court 
for the District of Xebraska and are in the District of Co¬ 
lumbia: and bein.u' further informed that a warrant was 
about to bc‘ issiu'd l)y th(‘ said CommissioiKM’ for your ])e- 
titioners under said information for their removal from 
tlu‘ District of Columbia to the District of Xebraska, 
2 th(‘reu])on youi' ])etitiomu's voluntai'ily apiieannl be¬ 
fore* tin* said Commissioner on, to-wit, the 2')th dav 
of May, lb2b: wlK‘i-(‘Upon on said date the followini;’ pro¬ 
ceed in.ns we‘rc* had. 

2. U})on beiim* ari'aiiiiK*d Ix'fore* said Commissioner, sit- 
tiiiii' as a Coininittinu- Maii:isti-ate upon the said com])laint, 
and hearinu- the said com])laint r(‘ad, your ])etition(‘i's there- 
u])on ])l(‘aded not u'liilty to tin* chari»’es all(‘i''ed in said com¬ 
plaint and th(‘n and there* waive*(l ])roof e)f iele‘ntity and ael- 

mitteel that the*v we*re* sev(*rallv the* said Maurice Kav and 

• • • 

the said lH*njamin Kay named in said information anel in 
saiel indictin(*nt. \Vhe*re*ii])on the* pi-oseciition, in orel(‘r to 
she)W ])robable* cause* for the* e'onunission of saiel crim(*s by 
your ])e*titione‘rs, introdue*e*el in e*vidence* a certifi(*d copy of 
a certain inelictnu*nt whe*r(*in anel where‘by the* said ])rose- 
cution clainu*el that your petitione*rs we‘re* chari»'e*d in the 
Uniteel State's Distinct Ceini't fe)r the* District e)f Xebraska 
with havini;' cenninitte'd in the District of Xebraska certain 
crimes a^'ainst the* Unite'el Satte*s: a certifieel ce)])y of saiel in¬ 
dictment beinu- attaedu'e! he*re*to anel maele ])art hereof, 
marke*el “ Petitie)ne*rs' Kxhibit A." 

M. That this was all the* evielence introeluced before the 
said Commissione*r te*nelin.u‘ to show ■|)robable (‘ause for the 
cennmission of saiel offenses by ye)ur petitionei-s in the Dis¬ 
trict of Xe*braska: and the elefenelants offerc'd no testimonv. 
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4. The said iiulietineiil is in thn'e eounts, cliarg’in^* sub- 
staiitiallv as follows: 

% I 

I 

In the first count, broug-lit under Section 215 of the Penal 
Code, it is diarized tliat your ])etitioners ‘‘on July 2, 

3 1924, at and within said District of (\)lumbia, did 
devise a scheme and artifice for obtainini*- a lari»-e sum 

of monev'’ from one Sarah 11. Joslin, of the Citv of Omaha 
in the District of Nebraska, “by means of false and fraudu¬ 
lent pi*etenses to 1)0 made l)y" your petitioners to said Jos¬ 
lin and other ])ersons of Omaha, Xe])raska. 

That your ])etiti()nei-, Mauric(‘ Kay, on duly IS; 1921, at 
Omaha, Nebraska, so havine.* devised said sclienu' aiul arti¬ 
fice and for tlie ])ur])()se and witli tlie intcnit of ex(‘cutin,i>: 
said scheme and artifi(*(‘, caused to h(‘ (hdivered hy mail a 
certain l(‘tter dii'ected to said Joslin at Omalia (wliieh l(‘tter 
and enclosures are set fortli in tlu' indictimnit): and that, 
the said lett(‘r, as your ])etition(‘rs wt'll knew, had “])een 
de])osited in tlie Post-oflici* of tli(‘ Pnited States at \Vash- 
ing'ton. District of Columbia, by tliem," on duly lb. 1924. 

The second count of th(‘ indictnuait, also lirought under 
Section 215 of tlie Penal Code, lik(‘wise charges that your 
])etitioners having, as set forth in the first count,devised 
in the Disti'ict of Columbia th(‘ sclKanc and artifice^ men¬ 
tioned in the fii'st count and for the pur])os(‘ and with the 
intent of (axecuting said sclunnc' and artifice, caused to be 
delivered, on July 30, 1924, at Omaha, N(‘braska, by ['nited 
States mail, a cei'tain other lett(*r dir(‘cted to ^ certain 
lawyers at Omaha, N(‘braska; and further charging that 
said letter, as your ])(*tition(‘rs w(‘ll kiu‘w, had lately before, 
on July 2S, 1924, been (h‘])osit(*d in the Postofficc* of the 
United States at Washington, District of (V)lumbia, for 
mailing and (hdiverv in Omaha, N(‘braska. 

4 Tin* third count of th(‘ indictiiKMit is for con¬ 
spiracy, brought under Section 37 of th(‘ Penal (Jode, 

charging that youi’ jietitioiKU’s, during tin* yieriod from 
April ‘20, 19‘23, to August 1. 1924, at Omaha in tlie District 
of N(‘braska, had conspii-ed, combiinul, confed(‘rat(‘d and 
agreed tog(‘ther, and with on(‘ Tx'wis L. Hamby “who is not 
herein indicted, and with divers other yxu'sons to said 
Gi-and Jurors unknown,'’ to c')'nr'iit an ofTens(‘ against the 
United States, to-wit, a violation of the yirovisions of Sec¬ 
tion 190 of the Revised Statutes of the United States. 
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For more compl(*te statenu'iit c ;* tlie alleij:ations in said 
indietment, refereiiee is liereln- made to a certified copy of 
said indictment attaclied to this petition. 

T). Whereupon yonr ])(‘titioners moved that tlie said in¬ 
formation he dismissed and tliat a warrant of removal of 
yonr piditioiun's to the State of Xs])raska be denied because 
tlie said indictment, introduced by the prosecution to show 
probabl(‘ cause of the commission by yonr petitioners in 
the Disti'ict. of Nebraska of anv crimes or offenses, did not 
show such probable cause, for the followini*: reasons: 

(^ 7 ) That th(‘ first two counts of said indictment alle^v, 
if any olf(*nses, offenses committed in the District of Co¬ 
lumbia, that is to sav, th(‘ said two first counts (‘har<;-e: 

First that your jahitioners devised the said scheme or 
artific(‘ to (hd'raud, in the District of Columbia: 

Second, that th(‘ intenticin to use the mails for the pur])os(‘ 
of carrying- out said fi'audulent scheme was formed 
b in th(‘ District of Columbia: and 

Third, that certain letters delivered at Omaha, 
Xebi*aska, had in both instances been mailed or cause to l)e 
mailed by your ])c*titione]'s in the District of Columbia. 

And that said first two counts, char^-ini:- a com])lete crime 
committed in tlu‘ District of Columbia, tin* riunoval of your 
j)(‘t ition<*rs to th(‘ District of X(‘bi-aska would b(‘ in viohition 
of tin* (Constitutional I'ii^'hts of your ])etitiom‘rs undcu* the 
Sixth Annnidnumt to th(‘ (Constitution of the Unit(‘d States, 
which providc‘s that in all criminal ])rosecutions the accus(‘d 
shall enjoy the rin’lit to a s])cedy and public trial in tlie 
District wh(‘r(‘in tlu‘ crim(‘ shall hav(‘ Ixuni committed. 

{h) 1'hat tln‘ tliird count of said indictment is uttcu’lv 
void and char,ii(‘s no ofbnise ai^ainst the Fnit(‘d Stat(‘s bi‘- 
cause Section IIM) of the K(‘vised Stafut(‘s of the Fnif(‘d 
State's is not a criminal or ])enal law, and that the violation 
<d* lh(‘ ])rovisions of Section DM), K. S., as s(‘t forth in said 
indictment, do not constitute a ci*ime or offense ai*’ainst the 
I nit('d State's. 

(). The' lu'arinu- anel areaime'nt of the' attorney for your 
])e‘titie)ne*rs and e)f the Assistant Fnite'd States Attorne'y 
])rose'cutin,u' the infoi’mation, were aeljourneel fremi said 
25th day of May, 1926, your ]x*titioners beini>- admiteed to 
bail for reai)i)earance before saiel Commissioner on the 



M. KAY ET AL. VS. E. C. SNYDER ET AL. , 


0 


27tli day of May, 1926, whei*eupoii on conclusion of said 
arguments the said Commissioner took the case under ad¬ 
visement and continued the hearing until the 28th dav of 
May, 1926, your ])etitioners being again admitted to 
6 bail pending said continuance. 

7. That on, to-wit, the 28th day of ^lay^ 1926 the 
said Commissioner denied said motions of your petitioners 
and overruled the contentions of your petitioners, and there¬ 
upon the said Commissioner committed your petitioners into 
the custody of Edgar C. Snyder, United States ^larshal 
for the District of Columbia, by whom your petitioners are 
now illegallv restrained from their libertv, contrarv to law 
and to the Constitutional rights of your petitioners. 

8. Your petitioners further aver that they are citizens of 
the United States; that petitioner !\raurice Kay was born 
in the District of Columbia and both of said petitioners 
have resided in the District of Columbia practically all their 
lives, and that they have never been citizens or residents 
of the State of Nebraska. 


Wherefore your petitioners ])ray as follows: , 

1. That a writ of habeas corpus issue out of this Court 
directed to said Edgar C. Snvder, United States Marshal 
for the District of Columbia, rcMiuiring him to have the 
])odies of your petitioners before Your Honor fortjiwith. 

2. That Your Honor issue a writ of certiorari directed 
to the Honorable Needham C. Turnage, United States Com¬ 
missioner aforesaid, recpiiring him to certify to Your Honor 
the full record and transcript of all the proceedings herein 
mentioned, including a copy of the complaint sworn to be¬ 
fore said (Commissioner, a copy of the bench warrant, if 
any, issued out of the United States District Court for 

the District or Nebraska, together with the transcript 
7 of the proceedings before said Commissioner. 

3. That the said writ of habeas corpus and the 

said writ of certiorari mav be consolidated and heard to- 

• 

gether by this Court, and that upon the final hearing there¬ 
of your petitioners may be discharged from custody and 
ordered to go without day, and that they be admitted to 
bail pending said hearing, and that they have such other 
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and further relief as to Your Ilouor may seem m(‘et, and 
the eireumstances of the ease may retiuire. 


M AUK ICE KAY. 
BEXJAMIX KAY. 


EASBY-SMITII, PIXE cV: HILL, 

Bv JAMES S. EASP>Y-SMITH, 

F. W. HILL, Jr., 

Atftniicifs for Pci It loners. 

])lSTi:i(’T OF CoLl’MIilA, NS; 

Maurice Kav and Benjamin Kav, Ixuiii*- tirst dulv sworn, 
depose and say tliat they liave read tlie fores»'oini»‘ ])etition 
bv tiiem subscri])ed and know th(‘ contents tliereof, and that 
llie matt(*rs and thinii's stated tlieivin upon their ])ersonal 
knowledi^e are true and those stated u])on information and 
])elief thev believe to be true. 

.MAUKKJ': KAY. 
BEXJAMTX KAY. 


Subscribed and sworn to ])efore me this :28th dav of Mav, 
W2G. 

[notarial skal.] LILLIAX A. TRAMMELL, 

Xofar/f Pnhllc. D. ('. 
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('rrllficd ('ffpff of IloJirf}}tcnf. 


In the District Court of tlu‘ United States of Amei'ica for 
the District, of X(‘])raska, Omaha Division. 

44-00, Criminal, of th(‘ A])i'il T(‘rm, in the Year at 

Omaha. 


Distric’t of Xki>raska, 

OntdJ/a Dir is Ion, ss: 


First Count. 


Th(‘ Crrand jurors for the United States of America em- 
])aneled and sworn in the District Court of the United States 
for the District of Xebraska, Omaha Division, at the April 
Term of said court in the year 1926, held at Omaha, and in- 
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(illiriiig for said district and division, upon their oath pre¬ 
sent, that ^laiirice Kay and Benjamin Kay, doing business 
as attorneys, at Washington, in the District of Columbia, 
under tlie firm-name of Kav and Kav, and hereinafter called 
defendants, on July 2, 1924, at and vdthin said District of 
Columl)ia, did devise a scheme and artifice for obtaining a 
large sum of money, towit, the sum of $136,240.75, from 
Sarali H. Joslyn, of the City of Omaha, in said Omaha Divi¬ 
sion of said District of Nebraska, by means of -false and 
fraudulent pretenses, to be made by said defendants to said 
Sarali H. Joslvn and to her attornevs, Messrs. Sullivan 
Wright cK: Thummel, of Omaha aforesaid, through corre- 
s])()ndence through the United States mails and by means of 
oral communications, to the effect that the allowance and 
l)ayment, by warrant dated said duly 2, 1924, by the Treas¬ 
ury De])artment of the United States of a refund to 
9 lier of federal estate taxes, in the amount of $454,- 
135.82, levied upon the estate of George A. Joslyn, 
deceasel, liusband of said Sarah H. Joslyn, lias been secured 
whollv throui>li the efforts and services of said defendants 

* i ^ 

in ])rosecuting, at the reipiest and on behalf of shid Sarah 
H. Joslyn, the claim for said refund, and especially in con- 
seciuence of said defendant’s influential connection witli the 
tax officials of said Treasury Department, their knowledge, 
foresight and ability in the matter of securing the allow¬ 
ance of such claims, and their having spent their labor, time 
and money in ])rosecuting said claim; whereas in truth and 
in fact, as said grand jurors, upon their said oath, charge 
the fact to be, said several ])retenses then and there, as 
said defendants each tluai and there well knew, were false 
and fraudulent in tliat neitlier the allowance nor the pay¬ 
ment of* said refund of said taxes to said Sarah H. Joslyn 
was se(*ured either wliolly or in part througli the efforts 
or services of said defendants in prosecuting, either at the 
recjnest of said Sarali H. Joslyn, or at the reiiuest of said 
Sullivan, Wright & Thummel, or of anyone else, made in 
her behalf, said claim for said refund, as a result of the 
exertion by said defendants of any influence upon or with 
said tax officials of said Treasury Department, or the pos¬ 
session of any special knowledge, foresight or ability by 
said defendants in such mattei-s, or otherwise. 
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And tlio ^raiid jurors aforesai l, upon their oatli afore¬ 
said, do further pr(‘sent, tliat said Maurice Kay, on July 
1<S, 1924, at Omaha aforesaid, in said Omaha Division of 
said District of Nebraska, so having- devised said 
10 schem(‘ and artifice, for the pur])ose and witli the 
intent then and there on their ])art of executing,* said 
sclumie and artifice* and attem])tin:Lr so to do, unlawfully and 
feloniouslv did kiiowiiiirD' cause to be delivered bv mail 
of the Knited States, accordiiii*: to the direction thereon, a 
cei'tain h‘tt(*r, to wit, a reiristenM letter directed to said 
Sarah II. Joslyn, at Omaha aforesaid, which, with its en¬ 
closure, were and are of the tenor following; that is to 
sav; 

.Maurice Kay, Benjamin Kay. 


Phone Franklin 51 ;i, 514. 


Kay and Kay, , Attorneys-at-Law, Investment Building, 

Washington, I). C. 

July 1(), 1924. 

Mrs. vSai'ali II. Joslyn, 

5902 Davenport Street, 

Omaha, Nebraska: 


In re Estate of (leorge A. Joslvn. 

Dkai: Madam: 

Enclosed, herewith, you will please find our bill for serv- 
ici‘s i*(‘n(h‘r(.‘d in accordance with the terms of the contract 
with us ex(‘cuted by your attorneys and subse(iiu‘ntly con¬ 
firmed bv vou. 

4 • 

You have already received a Treasury Warrant in ])ay- 
ment of tin* refund of the Fed(*ral Estate Taxes and we 
would, therefore, expect your check at once in ])ayment of 
our fee. The contract, as you know, is for thirty 
11 ) per cent, which amounts to $156,240.75. 

AVe would appreciate an early remittance. 


B(‘spectfully yours. 


KAY and KAY, 
BvMArRTCE KAY. 


MK ^ibh. 


Copy to Sullivan, Wright & Thummel. 
Registered. 
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Maurice Kay, Ikuijamiii Kay. 
Phone Franklin oKJ, 514. 


Kay and Kay, Attorneys-at-Law, Investnunit' Building, 

AVashinglon, I). C. 

July i(), 19‘24. 

• / 

Mrs. Sarali 11. Joslyn, .‘>902 Davenport Street, Omaha, 

Nebraska. 


To services rendered in coinuM-tion with securing re¬ 
fund of f(‘dei‘al estate taxes ])aid u])()n tin* i^istatc* of (}(‘()i\ge 
A. Joslyn, .$1.‘3(),240.75, 

and which, as said defmidants then W(‘ll kn(‘W, had then 

i 

lately ])efoi‘e, to wit, on July 1(),. 1924, been dep()sit(‘d in 
the })ost-otlice of the Unit(‘d States at Washington, in the* 
l)isti‘ict of (''olumbia, by tlumi, ('iicloscd in an (‘nxa^lope then 
and there bearing a Ibiited States tw(‘lv(‘-ct‘nt postage- 
stam]) and the following return-card dii'ection and addr(‘ss, 
to wit: 


12 Kav and Kav, 

Attornevs-at-law, 

Investment Building, 

AVashington, 1). 

Mrs. Sarah II. Joslyn, 

.‘1902 Davenport Street, 

Omaha, Xelu'aska: 

Against the peace and dignity of t]i(‘ Fnit(‘d Stales, and 
contrary to the form of the statute* of the* same in sn(*h case 
made and provided.. 


Second (^)nnt. 


And the grand jurors afore's; 
said, do further present, that s; 
jamin Kay, defendants, on July 
said, in said Omaha Division of 


)id, upon th(‘ir oath afore- 
dd Mani'ice* Kay and B(‘n- 
.‘10, 1924, at Omaha afore¬ 
said District of Nebraska, 


2—i553a 
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SO tlieii liavintr, as in the first roiiiit of this indictment 
cliaru'(‘(l, devised tlie scheme and artiiice in said first count 
descri])(‘d, t]i(‘ alle<»"ations in said first count in that helialf 
incorpoi’atcnl in this count ])>' refmanice to said first 
count as fully as if tlie same vana* here r(‘])eati‘d, for the 
jinrpose and with the int(‘nt tlnni and tlun'c' on their ])art of 
(‘Xecntinn’ said sclieme and artifice* and attmnjitin^- so to 
do, nidawfnllv and f(‘lonionslv did knowiimlv cans(.‘ to he 
delivc'i'ed ])y mail of the United Statt‘s, accoi‘dini>' to the 
dii*<‘ction tlun^eon, a certain otlun* lettcn*, to wit, a h‘tter di- 
i-(*('ted to said Sullivan, Wrii^hf Tlinmnn'l, at Omaha 
aforesaid, which, last mentioiuMl l(‘tt(‘r tluai and thma* was 
and is of the tenor followim;’, that is to sav: 

Id Michai*! M. l)ovl(‘, Attorn(‘V-at-Law. 410 Fifth Street 

X. \\\, Wasliin-ton, D. (h 

dnlv dS, 10i>4. 

^lessi’s. Snllivan, Wrii^ht cV: Thninniel, 

Attorneys-at-Faw, 

First Xational I’ank l>ld.ii’., 

Omaha, Xehraska. 

(lENTLKMKN : 

Messrs. Kav and Kav, of this citv, have tnriUHl over to 

• • ♦ 

ni(‘ yoiir hdter of dniy '2~), in ix^uard to the ])aynumt to Mr. 
llamhy. Replyin.ii' tlunx^to, 1 lx‘ii' to advis(‘ yon that Mr. 
Kay stamls upon his a.ureianent, which was sii^'inxl hy Sarah 
11. doslvn l>v vonr firm as attornevs on the 10th day ot 
^lay, lOdd, at Omaha, X(‘l)i-aska. This was snhseiimmtly 
ratified hv lett(‘r of Mav 1”), lOdd, signed hv Sarah ll. 

ft ft ■ * • 

doslvn, in which Mrs. doslvn savs that vonr firm had signed 
th(‘ contrai't mentioiuxl at her re(piest. 

Under tlu‘ terms of this ('ontract, Mrs. doslyn was to ])ay 
thirty (00'^') ])ercent of the amount refunded. \ on ac- 
c(‘pted Mr. Kay’s s(‘rvices and he and his associates ex- 
])ended a great deal of labor, time and sonu* money in ])re- 
paring the case, looking nj) authorities and the law and he- 
canse of this, there resulted for the benefit of tlu‘ estate a 
refund of i}^454,l.‘)5.8‘2. 

If it had not been for !Mr. Kay, not one cent would have 
ever been received by tlu* doslyn estate, as the (Government 
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would never luive notified you, it not being* the policy 
14 of the Bureau to consider a (luestion such as the one 
at issue without demand being* made therefor. As 
you know, previous to ^Ir. Kay’s entering into a contract 
with you, a demand had been made upon the Government 

for refund bv vour client and this was refused and under 

» • 

the ])ractice of the Government, when a case is once re¬ 
fused it is not reopened by the Government on its own in¬ 
itiative. I 

Having* then received close to one-half million dollars, be¬ 
cause of the abilitv and for(*sig*ht of inv clients, mv clients 
feel that vou are both legallv and morallv bound to ])av in 
full the fee for whi(*h vou have contracted. 

Subse(iuently to Hr. Kay’s entering* into a contract with 
you, he em])loyed ^Ir. Hamby to assist him in the ])rosecu- 
tion of the claim and agr(‘ed to give ^Ir. Ilaml))’ a certain 
percentage of the fee. Hr. Kay thendore makes demand 
upon you for the full amount of the contract i)rice as agreed 
and he will in turn make payment of the fee, which he has 
contracted to ])av to ^h*. llambv. This will make clear to 
you the position of Hr. Kay in regard to the (piestipn of his 
fee. 

Kespectfully vours, 

M. M. DOYLE. 

HH1):S. 


and which said letter, as each of said defendants then well 
knew, had tluui lately before, to wit, on duly 2S, 1924, been 
deposited in the post-office of the Hnited States at Wash¬ 
ington, in the District of (’olumbia, for mailing and delivery 
according to the direction thereon, to wit, to said Sullivan, 
Wright cV: Thumnud, at Omaha afoi*esaid; against the 
15 peace and dignity of the Unit(‘d States, and contrary 
to th(‘ form of the statute of the same in such case 
made and provided. 


Third C’ount. 


And the grand jurors aforesaid, upon their oath afore¬ 
said, do further })resent, that said Haurice Kay and Ben¬ 
jamin Kay, detVndants, throughout the period of time ex¬ 
tending* from April 20, 1925, to August 1, 1924, at'Omaha 
aforesaid, in said Omaha Division of said District of Ne- 
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l)raska, niilawt'nlly and frlonioiisly did conspiro, combine, 
(‘oidVderatc and a.ar(‘(‘ with one Lewis L. Hamby, 

wiio is not h(‘i‘ein in<li('t(Ml, and with divers other persons 
to said urand Jni-oi-s unknown, to commit an offense airainst 
tlu‘ rnit(Ml States, to wit. the joint offense on the ]R\rt of 
said (hd'imflanl Mani'Icc I\ay, who from March 24, 1919, to 
An,enst S, was an oflicer. cl(‘rk, and employe(‘ in the 

d’reasni'y I>(‘j)artincnt of tin* Tnitt'd Stat(‘s, to wit, an in- 
t(‘i‘nal-r(‘\c*nn(‘ a.ecmt in tlu‘ Intcnmal lU'veniie Ibireau of 
said d(‘pai’tni(‘nt, and of said (h'Lmdant I>enjamin Kay who 
from An.mist 2. llL’b. to April 20, 1922), was an oOicer, clerk, 
and (‘inployc(‘ in said 'rr(‘asnry 1 )epai'tnu*nt, to wit, a senior 
clerk in said l’>nr(‘an of Intcnmal iKcvcnne, of aidinic in the 
prosiM-ntion, b(‘foi-(‘ said bmasan and <lepartm(mt, of a cer¬ 
tain claim aeainst the Lnitcd Stat(‘s, within two years next 

aft(*r thev tin* sai<l Manric'i* Kav and lU'inamin Kav had 

• • •' • 

r(‘sp(‘cli\\‘ly ceased to lx* such ollic<‘i*, cl(‘rk and cmiployee, 
to wit, dnrinii' tin* period of time in this count of this in¬ 
dictment first afor(*said, which, as said d(‘f(‘ndant then well 
km*w, was a claim p(*ndine' in said "Preasury I)e]>art- 
l(i nn'iit and in sai<l Intcnmal Ib‘V(‘nne Ibirean while thev 
the said d(*t*(‘ndants W(*re such oni(*(‘rs, clerks, and 
<‘mployecs; that is to say. tin* claim of one Sai’ah II. Joslyn, 
in tin* amonnt of ^^222.^74.27, for a refund of estate taxes 
theretofoin* })aid to the Lnited States by the estate of her 

husband, (leorei* A. doslvn. 

* * 

Overt Acts. 


And tin* arand jui’ors afoi'c*said, upon their oath afore¬ 
said, do furtlu*r i)res(.*nt, that said def(‘ndants, at the sev- 
(‘ral times and ]>lac(*s h(‘r(*inaft(‘i‘ mentioned in connection 
with thcii* nan;c‘<, did do the seV(*ral acts hereinafter de¬ 
scribed to (‘licet tin* obi<>et of said unlawful and felonious 
conspiracy. (*ombiiiation, conf(*d(‘ration and ai^reement; 

that is to sav: 

« 

1. (hi May S. 11)22. said Maurici* Kay and said Benjamin 
Kay. aj)|n*ar(*d toy(*tln*r at tin* ollice of O. 1.. Farnsworth, 
in Omaha aforesaid, in said Omaha Division of said Dis¬ 
trict of Nebraska, and there ure’(‘d said 0. T... Farnsworth, 
who then and tliere was the business aii'ent of said Sarah IT. 
Joslyn, to recommend emiiloyment of them the said Maurice 
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Kay and Benjamin Kay, to prosecute her claims before said 
Treasury Department. 

2. Said Maurice Kav and said Beniamin Kav, on said 
May 8, 1923, a])peared toi^etlier at the ohice of; Sullivan, 
AVrij^ht & Thummel, in Omaha aforesaid, in said Omaha 
Division of said District of Nebraska, and there urged said 
Sullivan, Wright Thummel, who then and there were the 
attorneys of said Sarah IF. Joslyn, to recommend the em- 
])loyment, by said Sarah II. Joslyn, of then the said Maurice 
Kay and l^enjamin Kay, to ])rosecute her claims before said 
Treasury Department. 

17 3. On ^NFav 10, 1923, said Maurice Kav and Ben- 

jamin Kay ai)j)eared together at said olhce of said 
Sullivan, Wright cK: Thummel, in Omaha aforesaid, in said 
Omaha Division of said District of Nebraska, and there con¬ 
sulted with said Sullivan, Wright cV: Thummel with red'er- 
(‘iicc to the prosecution by said Maurice Kay and Benjamin 

Kav of such claims of said Sarah II. Joslvn. 

*' * 

4. On May 14, 1923, said ^laurice Kay and said Benjamin 
Kay, at Washington, in the Distiacd of (V)lunibia, presented 
to the Commissioner of Internal Iteveniie of the United 
States a certain letter, to wit, a letter of the t(‘nor follow¬ 


ing: 


Omaha, Nebraska, May 14, 1923. 

Mr. David IF. Blair, 

Commissioner of Internal Itevenue, 

Washington, 1). C. 

Sir: 

I 

Keference is made to a communication addressed to me 
by Mr. Dani(‘l (\ Ko])er under date of January lb, 1918, the 
then Commissioner of Fntcnaial I-iexHuiue, Bef. KT (3 K-.MK, 
wherein I was informed that the daim bled by me in behalf 
of the estat(‘ of Oeorge A. Joslyn, in the sum of :f233,072.92, 
was rejected. 

The claim was predicated upon the grounds that the 
family homestead, together with the share of r(‘al and 
])ersonal ])ro])erty wliich in cases of intestacy would have 
passed to the widow under the laws of Nebraska, should not 
have been included in the decedent’s gross estate for the 
pui'])ose of Federal Fstate Taxes. 

18 I am citing to you below for ready reference, sev¬ 

eral cases to supjiort my contention that the, interest 
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of tlu* widow ill tile jiroperty of her hiis])aiKl, in the state 
of Nebraska, is not siihjeet to Federal Fstate Taxes. 

Kevised Statutes of Neb. 

Seetion MOJM), Seetioii ll2()0-1271. 

(bister vs. (Jast(‘r, !)2 Nebr. (1; l.’w N. \V. IJep. bOO. 

In re Sanford's Fstate, bl Nel)r. 7'y2; Id? N. \V. Re}). 
8(4. 

('oliny vs. Duiiliar, db F. R. A. (N. S.) 1107. 

In n* Strahaii's Fstate, b.*! Nebr. S*JS. 

Ill re Fllman's Fstate, dl L. R. A. (N. S.) 1077). 

Ill rc* ()'Sh(*a Fstate*, 87) Nebr. 17)(). 

In re Fletcher's Fstate*, 8d Nebr. 17)(). 

In re Briekasbet Fstate, 77) Nebr. 417. 

In view of the* ]>re)visie)ns e)f Art. 10 e)t' Iie‘ii‘. Od) holdin.u' 
that eleiwer, e*urte*sv, eir the statuteirv inte*re*st in lie*u the*ree)f, 
is not subje*e‘t to Feeleral Fstate* Taxes unde*r the Aet e)l‘ 
Se])teniber 8, lbl(), as ainendeel by the Ae*t e)f ()e*te)ber .*>, 
1917, it is reejnesteel that the* edaiin he*re‘te)fe)re* lile*el be re*- 
oj)e*ned anel allowe‘eI in the* full anieiunt re*(iueste*el to,e;ether 
with sueh interest as may have ae‘e*rue*el uiieler the i)re)visie)ns 
of Se*etie)n ld‘J4 of the Revenue Ae*t e)t‘ IbiM. 

Pre)in]>t aetiein on this elaiin will be appree-iateel. 


19 


Verv trulv vours, 

% ♦ 7 


SARAH II. JOSLVN, 
Per (h L. F. 


7). On May ‘2d, lb2d, said .Maurice Kay anel Benjamin Kay, 
at Wasliiipu-tem, in the District of (kilumbia, ])resente*el te) 
said Oommissioner eif Internal Revenue ane)ther le*tter, te) 
wit, a letter of the teiieir feillowini*': 

Omaha, Nebraska, .May 2d>, P)2d. 

Mr. Davis II. Blair, 

Commissioner of Internal Revenue, 

AVashini'-toii, 1). ('. 

Sir : 

Reference is maele te) my ceimmuiiication aelelresseel te) 
you under date of .May 14, 192d, reepiestini*- a reeijieuiiiii- of 
the claim for refund filed on belialf of the estate of George 
A. Joslvn. 
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Tliore is enclosed for voiir consideration in connection 
with this claim tlie following papers: 

Will of (Jeorge A. Joslvn. 

Order allowing final account. 

Decree of Distribution. 

Deport of Appraiser. 

Ihirticular attention is invited to the report of the ap¬ 
praiser ap])ointed ])y the court for tliis estate wherein there 
is shown that one-half of the estate, after certain deduc¬ 
tions were made, was considered the widow’s property and 
exempt from taxation under the State laws. This was the 
widow's statutorv estate under the law of Nebraska 
‘JO in lieu of common law dower. 

Special attention is also called to the report of the 
assessment for State Inliei'itance tax purposes in the County 
Court of Douglas (’ounty of Nebraska which accepts the 
re])ort of the appraiser for the estate as true. 

In due course there will be submitted a brief in support 

of the contention of the estate tliat the statutorv interest of 

* 

the widow is exempt from, taxation under tlie Federal 
Fstate Tax Law. 

Verv trulv vours, 

SARAH II. JOSLYN, 
Per C. L. F. 

(). On June Jo, 19J.‘>, said Maui'ice Kay, at Washington 
a.foi*(‘said, in said Disti-ict of (V)lumbia, ])resented; to said 
Commissioner of Inteiaial Reveniu*, another letterj to wit, 
a h‘tter of the tenor which here follows: 

.Maui'ice Kay, Attorney-at-Law, National ^letropolitan 

Dank Dldg., Washington, 1). C. 


June 2;j, 1923. 

To the Commissioner of Internal Revenue, 

Washington, 1). C. 

Sin: 

Dy virtu re of the annexed ])ower of attorney to me from 
Sarah II. Joslyn, Fxecutrix of the estate of George A. Jos- 
lyn, deceased, late of the City of Omalia, State of Nebraska, 
1 do hereby authoriz.e L. L. Ilamby of Washington, D. C., 
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to appear and execute as fully as I can do any and 
21 all autlioritv that 1 mav have bv virtue of the said 
])o\vei- of attorney. 

In witness whereof 1 have hereunto set my hand and seal 
this 25th dav of June 1923. 

MAURICE KAY. 


And so tlie ii,'rand juroi’s aforesaid, upon their oath afore¬ 
said, do say, that said defendants, during the period of time, 
at tlie ])lace, and in manner and form, aforesaid, did con¬ 
spire to commit an olTeiise against the United States, and 
did do acts to effect the obj(*ct of the conspiracy: Against 
the ])eace and dignity of the Ignited States, and contrary to 
the form of the statute^ of the same in such case made and 
provid(*d. 

JAMES i\ KIXSLER, 
rult(‘(l St at vs Attorney. 


Xo. 4405. (h’iminal. United States District Court, Dis¬ 
trict of Xel)raska, Omaha Division. The United States of 
America vs. Maurice Kay and P>enjamin Kay. Indictment 
on Sec. 215 of the Penal Codi*, in using the mails to defraud 
Sarali II. Joslyn; and on S(‘c. 37 of the Penal (.^ode in eon- 
s])iring to commit an offens(‘ against the United States un¬ 
der Sec. 190, R. S. A true hill. Jacob S. Hoffman, Fore¬ 
man. Presented in o])(‘n court by tlie (Irand Jury and filed 
A])r. 2S, 1!)2(). JC C. Hoyt, Clerk. 


22 UxiTKi) Statks or A.mki:i(\\, 

District of Xchraskay 

Omaha. Division, ss: 

I, R. C. Hovt, Cl(‘rk of the District Court of the Ignited 
States for th(‘ Distried of Xc‘])raska, do hereby certify the 
foregoing to be a true and correct co])y of indictment in 
case 4405, criminal, as th(‘ same appears of record in my 
office. 

Witness my hand and tlie seal of said Court at Omaha in 
said district this 30th dav of A])ril, 1920. 

[sEAL.1 ‘ R. C. HOYT, 

ricrh 

Pv JOHX XKTIOLSOX, 

• ■ 

Deputy. 
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Fiat. 


May 28, 1926. 


Let these writs of Habeas Corpus and Certiorari issue, 
returnable before me fortliwith. 


A. A. IIOPHILIXG, 

justice. 


5/28/26. 
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Writ of Habeas Corpus. 
Issued May 28,1926. 


The President of tlie L^nited States to E. C. Snyder, U. S. 

Marshal, Greeting: 

« < 

You are hereby commanded to liave tlie ])()dies of Maurice 
Kay and Benjamin Kay detained under your custody, as 
it is said, together witli tlie day and cause of their being 
taken and detained, bv what(*ver name thev mav be called 
in the same, before the Honorable A. A. Hoehling one of the 
Justices of the Supreme Court of the District of ( -olumbia 
in Circuit Court Number One United States (''ourt House, 
City of Washington (immediately) after the receipt of this 
writ, to do and receive whatevei* shall then and there be 
considered of in their behalf, and have then and there this 
writ. 

Witness the Honoi’able Walter 1. McCoy, Chief Justice 
of said Court the 28" dav of Mav, A. 1). 1926. 


[seal.] 


FRANK E. CUNNINGHAM, 

Clerk, 

By W. W. MACK ALL, 

Assistant Clerk. 

I 

MarshaVs Bet u rn. 


Service accepted May 28th, 1926. 


E. C. SNYDER, 

U. S. Marshal. 

K. 


3—4553a 


\ 
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* 


ITr// of Certiorari, 
Filed .May 28, 1920. 


The President of llie ITiited States to Xeediiam C. Turuage, 

Commissioner, Greeting: 

For snllieieiit reasons sliown by tlie petition in this case 
von are herehv commanded to certifv and send to this Court, 
imm(‘diately, your ])roct‘edings in tlie cause of United States 
V. Maurice Kay and Benjamin Kay, with all things touch¬ 
ing the sanu‘, as fullv and entir(‘lv as it remains before vou, 
by whatsoovor names tlu‘ parties may 1 h‘ called in said ])ro- 
ceedings, together with this writ, that said Court mav cause 
to be done what of right ought to ])e done in the premises. 

AVitness the Ilonorabh^ \Vall(*i* 1. McCoy, Chief Justice 
of said Court the 28" dav of Mav, 192(). 

[seal.! FRANK ‘f. (T'XNMXGHAM, 

ClcrJc. 

By W. W. MACKALL, 

Ass't. Clerk. 


Marshal's lu'fura, 

S(‘rv(‘d the within nann'd Xeedham C. Turnage Commis- 
sioner Personallv as within dir(*cted Mav 28, 192(5. 

• *7 

E. (\ SXYDER, 

r. S. Marshal. 

K. 


25 


Order Cni/fiiniliiff lIcariiKj oii Petitloa. 


Filed May 28, 192(5. 


* 


* 


■* 


* 


* 


Upon consideration of the motion of petitioners, and with 
the consent of the United States Attornev, the hearing of 

the above entitled cause is continued to Fridav the 11th 

* 

day of June, 192(5, at ten o'clock A. ^I. and the bond, as to 




TKANSCKIPT OF PROCEEDINGS 


CRIMINAL CASES. 


Fi: d June k, 1926 


United States of America 

District of Gilumbia, ss. 

No. 2^06 

THE UNITED STATES OF AMERICA 

'VS. 

1. MAURICE KAY 

2. BENJAMIN KAY 


Jfey. 


1926 


FEES OF U. S. COMMISSIONER. 

(S<« All el M»jr 28. 1896.) 

25 . [>rtwing compUint. with oilh tnd 

jurat to lame. 50c . 

.Copy of complaint, with certificate to 

lame, 30c 

.Iiiuini warrant of arreit, 75c: Enter¬ 
ing marihart return, warrant of 
arreit, 15c ... 

.Iiiutng learch warrint, 75c: Entering 

Olhceri’ return, search warrant.. 

.Iiiuing subpoena or subpoenas in said 

case, 25c: with 5c for each of 
witnesses in addition to the first, 

— .... c;Enlering return of subpoena,15c 
2 5 Drawing temporary bond of defendant 

and sureties, taktng acknowledgment 
of same and justification of sureties, 

75c. ... ;.. 

.'.Issuing temporary commitment and 
making copy of same. $1.00: Enter¬ 
ing return of temporary commit¬ 
ment, 15c .. 

.Administering oaths to .... 

U. S. witnesses on trial, lOc 
each.and. witnesses for 

— _ defendant.. 

Hearing and deciding on criminal 

charges' on the . day of 

.192 .... and reducing the 

testinvony to writing when required 
by law or order of court, per 

diem, $5,00...._.. 

28 Same, for one additiorul day on the 

day <rf ..192 ... because 

the hearing could not be completed 

in one day, per diem, $5.00. 

.Drawing final bqnd of defendant and 

sureties, taking acknowledgment of 
Q ^ same,and juitincation of surcti:s,75c 
(R.O.isiuing final commitment and making 
June co|^ of same, $1.00: Entering return 

1 of nnal commit., 15c .. . 

.Recognizance of all witnesses in the 

case, defendant being held for 

court. 50c.. 

.Oath to.U. S. witnesses as to 

attendance and travel, 5c cich ........ 

.Order, in duplicate, to pay first wit- 

ness on behalf U. S., 3^, and 5c 
. for each of.additional U. S. 

•June witnesses.c .. . 

... l.TranKript of proceedings, required by 
order of court, and transmission of 

orsginal^pers to court, 60c. 

. Copy of warrant of arrest, with eerti- 

cate to same, when defendant is 
held for court and origirul papers 

are not sent to court, 40c. 

...Examirution and certificate under 
Section 1042, R, S.,'aiid all serv¬ 
ices connected therewith (date of 
commitoKnt to serve sentence, 
...19.; period of impris¬ 
onment named in sentence,! .. 

..; amount of fine and 

costs, i.), $3.00. 
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?! 


SlrfoK inr, NEEDHAM C. TURNAGE 
a United States Commissioner for said District, complaint and affidavit was 
made —XM]r2axX]tltXB9Cdd(AX«|I^XiAXa&K|(tKi]0K3UCK3^^ — on this 

25 th day of May . 1926. by 

Neil Burklnehaw. Aeat. U. 8. Atty., D. 0. let 

charging in substanceor about its April 20, 19^3 lO the/day 
of August “* , 1924, at Omaha in the Omaha Si- 

vision of .the District of Nebraskan tftdXXK&X, the defendanV 
1. Maurico Kay and 2. Benjamin Kay 

in violation of Section 215 Penal Code and Section 37 Penal 
Code and Section I90 of the Revised Statutes 

of the Statutes of the United States CKMOCIICCkJiX unlawfully Use mails 

to defraud and conspire to violate I90 R. 8., and 
have been Indicted therefor in the U. S. Diet. Court 
for the District of Nebraska, Owaha^Dlviaion^,and.have 
fled juriediotion of said Opurt^lM^Irl 

Complaint approved by the U. S. District Attorney on ' 192^, 

On . 192 , issued warrant to 

U. S. Marshal. 

On • 192 • warrant returned, indorsed as follows: 

"Received this warrant on the day of . 192 , at 

and executed the same by arresting the within 

on the day of . 192 , 

now in court, as within I am commanded. 

U. S. Marshal, District of 

by Deputy.” 

192 , issued search warrant to 

search warrant returned, indorsed as follows: 
Returned this day of A. D. 192 

Served, by .making search as within directed; upon which search I found 


5 00 
5 00 



named 



at 



and have 

h 

bod 

On 


192 

On 


192 


On 


, 192 , issued subpoena for the following witnesses in 


behalf of U. S.: 


On 


"Received this writ 


, 192 , said subpoena was returned, indorsed at follows: 

, 192 . and on or before 
. 192 . served the same oh the within named 


60 


by leaving a certified copy thereof with each of them personally: and on the within 
named 

by leaving such copy at the usual place of residence of each of them. The other 
person within named not found. 

U. S. Marshal District of 

by Deputy." 

On , 192 . issued subpoena for the following witncAses in 

behalf of U. S. (or) defendant 


14 ^ On 


,192 , said subpoena was returned, indorsed as follows: 
Received this writ , 192 . and on or before 

192 , served the same on the within named 


Fees o( Witnesses, Cutrds, etc. (nsme.of 
each)... 



by leaving a cerlihed copy thereof with each ot them personally; and on the within 
named 

by leaving such copy at the usual place of residence of each of them. The other 

/a person within named not found. _ 

U.S. Marshal District of 

by Deputy." 

On- May 2S , 1926. defendant were brought before me, the 

said United States Conruiussioner. at my office, in the Pcndall Bldg. 

in said District, SK , , • - j . .i. -j 

and the complaint was then and there fully read wd to the sa^ 

B. who th,reupon, for plM, ..ij they-IJ" not»uilty u chwgcd 
in said complaint. 










































Attt* U* 8* Atty* • V6ll BttrklnrtMtWy osq* » p » twJ for the U. S. 
Oolondl lAiby-Sillth, 0S<|« apocered fer defendant 

3ss£s::'i^si:.‘s:^ss g ggsr^«!iMfffi#i)SF«'s«.s 

And themtpwT, w irt M r X Jtf MIi W tKI f >X (>KXX<*ittKyyxx f >[ f l WkmX the bearinf «u eontmued until 

the ZTtbday of MBiy . 192 0. atlO o*clock. A. M.. and the defendants UBturiOO Kay and 
Banjaaln Kay wars required to five bond in the eum of | five Thousand Dollars each 

dtJUSB to peraonaUy appear before me at the raid time at my office in the- Fsndall Bulldln^ 

in the CHy of Washington and I^itrkt aforeeaid, and from time to time thereafter to which the 

caie may be contintied. which they did-do. with the foUowinf lurctke: 

Ibx L. Kay 


Thereupon on the 
defendant 


day of 

. pending examination. 


,192 .1 Uaued a temporary mittimui commiittng 
to the fail of County, 


On , 192 , temporary mittimui returned indorsed as follows ; “Received this MITTIMUS, with 

the within named prisoner i on the day of • 192 , and on the same day I committed the 

said prisoner to the custody of the jail keeper named in said mittimus, with whom I left at the same time a certified 
copy of this mittimus. Dated • 192 U. S. Marshal. 

District of By Deputy." 

On Uay 27 . 1926 . at 10 o’clock. A* M.. pursuant to the continuance of Msy 2^ , 1926. 

d(i(«)UBX 

at my office in the Fendall Bldg. in said District. DJiX 

bl»Jf«k the defendant 8 Uaurloe Kay and Beniamin Kay appeared before me; the United 

States was represented by Neil Burklnshaw AoSw* U. S. Attorney, and the defendants being present, wdre 
also represented by Ool. Easby—Smith at^mey. 

18 iuMkkbacidinuc«xM(xm Ar^ment was continued by coun 

eel. ca^thenadi ourned to May 28, I 926 , at 10:00 for decision. On May 28, 

1926 defendants appeared before me. The U. 3. was represented by Neil Burkin 

shajr^and the ..defendants were represented by Ool, Eaeby-Smith. 

''(Jh May 2B . 1926. From the evidence of the said witnesses, it appearing to me that the laws of the 

United States have —been violated, as charged in the complaint, and that there is ——• probable cause shown to believe 
the defendant 8 MauriOO Kay and Benjamin Kay guilty of the alleged offense, it was 

Omaha Division at ^5SlfcExif^^fccSOT3(DW^ftaC”^irom®Hffle^^t«TC'^ft^after to which the case may be 
continued, to answer said charge, and that in default of same, t he y stand committed.—3tXktXdlS{0iX 
And thereupon on the day of , 192 , the said defendant 

gave bond in the said sum of $ for h appearance at the ^aid 

time and place, with the following sureties: 


On the 28th day of May . 1926, the defendant 8 Maurice Kay and Benjamin 

Kay failing to give bond, were committed to the jail of D. 0. 

there to remain until discharged by due process of law. 

On June 1 , 1926 , final mittimus returned and indorsed as follows: "Received this mittimus with 

the within named prisoners on the 28th day of May A. D. 1926 , and on the Game day , 

committed the said prisoner 8 to the custody of the jail keeper named in said mittimus, with whom I left at the sa-.tie time 
a certified copy of this mittimus. Dated 5 “* 3® » 1926. E* 0. Snydor S. Marshal. 

Dutnaot Columbia -.By R. 

Un the day or , 192 , the following witnesses were recognizccTto appear at saicf 

term of Court and from time to thereafter as th? case may be continued until finally discharged 

On , 192 , in default of bail, issued mittimus committing witness 

to the jail of County. 

, jjcnding trial of defendant. 

. , • *92 , mittimus leturned. indorsed as follows: “Received this mittimus, with the 

within named prisoner . on the day of , 192 , and on th' day, 

I committed the said prisoner , to the custody of the jail keeper named in said mittimus, with whom 
1 left at the same time a certified copy of this mittimus. Marshal. 

District* of By Deputy." 


WITNESSES IN ABOVE CASE 

R.iid.nc. 


Sur.ti** of D.f.nd.nt, In «bov. r.cofnU.nc. 
Nam.. . R.tid.ne. 
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each petitioner, is fixed at Five Thousand ■ Dollars 
($5,000.00). 

Dated Mav 28, 1926. i 

A. A. HOEIILIXO, 

Justice. 

! 

Kecommeiidatioii lierehy made to bond, as to each peti¬ 
tioner, in the sum of Five Thousand Dollars ($5,000.00), and 
to continuance as aliove indicated. 

NEIL BUKKINSIIAW, 

Assistant District Attorrneij. 

Milton Kronheim is satisfactorv suretv on these bonds. 

• « 

NEIL BUKKINSIIAW, 

Asst. U. S. Atly. 


Mono randHh}. 


^lay 28, 1926—Hecog., $5,000 each, taken. 


(Here follows diagram marked pages 26 and 27.) 


In the Supreme Court of the District of Columbia. 

No. 1286. 


In re MAriucn and Bhn-iamin I\av. Habeas ('oriius. 

Certiorari. 

The President of the Ibiited Slates to Needham (k Turnage, 
Commissioner, Creeling: 

For sufficient reasons shown by the petition in this case 
vou are herebv commanded to certifv and send to this Court, 
immediately, your proceedings in the cause of United States 
V. Maurice Kay and Benjamin Kay, with all things touch¬ 
ing the same, as fully and entirely as it remains before you, 
])y whatsoever names the parties may be called in said pro¬ 
ceedings, together with this writ, that said Court may cause 
to be done what of right ought to be done in the premises. 
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AViliU'ss the ll()iioral)le Walter i. McCoy, Chief Justice 
of said Court, tlie 2Sth dav of Mav 1926. 

[seal.] FKANMv F. CUXXIXGHAM, 

Clerk. 

i^v AV. W. MACMvALL, 

Assistant ('If'i’k. 


\ Fiidorsed : j Xo. — 
certiorari. Issiu'd — 

Served-, 19—. 

tornev. 


vs. 


—, 19—. Returned 
-, Marshal. - 


AVrit of 
— 19—. 
-, At- 


29 United States of Aaiekica, 

District of Citlnnihia, ss: 

l>efoi‘e ni(N X(‘edhain C. Turnai*T% a United States Com- 
inissioiK.'!' foi* tlK‘ District of Columbia, t'lersonally ap- 
])ea]'(‘d this day Xeil Dnrkinslnnv, Asst. U. S. Atty., D. C., 
who l)(‘iiie- li]-st (Inly swoini, (h‘])oses and says upon infor¬ 
mation and ])(“li(*f that Maurice Kay and Benjamin Kay, 
doiii,e‘ ])nsiii(‘ss, as atlorn(‘ys, at AVashiniilon, in the Dis- 
tri<'t of (V)lnmbia, niKhn* the hi’in name of Kav and Kav, 
and h(‘i-einaft(n' caihul (h^finidants, on July 2, 1924, at and 
within said District of (’olnmbia, did devise a scheme and 
artilic(‘ for obtaining- a lar,Lr(‘ sum of moiu^y, to wit, tlu‘ sum 
(»f ‘1(),24().7.') from Sarah 11. Joslyn, of the City of Omalia, 

in th(‘ ()niaha Division of the District of Xebraska, by 
means of fals(‘ and frandnhnit ])i‘(‘t(‘nses, to be made by said 
defendants to said Saraii II. Joslvii and to her attoriu'vs, 

* *7 

.M(‘ss]-s. Sullivan, Wright cV: Tlinmimd, of Omaha afor(*said, 
throniih correspondinuH' thron;e‘h the United States mails 
and by nnmns of oral communications, to the effect that the 
allowanc(‘ and paynnnit, by wari’ant dated said July 2, 1924, 
by tlu‘ Treasni’y D(‘])ai‘tment of the I'nited States of a re¬ 
fund to her of f(‘deral estate ta.xes, in the amount of $47)4,- 
l'ir).S2, h‘\ned n])on the estate of (ieori>‘e A. Joslyn, de- 
(T'asc'd, husband of said Sarah ll. Joslyn, had been secured 
wholly throni^'h tlu* (‘fforts and scu’vices of said defendants 
in ])rosecntine,’, at the re([nest and on behalf of said Sarah 
11. Joslyn. the claim for said refund, and es])ecially in con- 
st‘(inence of said deUnidants' influential connection with the 
tax oflicials of said Treasury Department, their knowledge, 
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foresight, and ability in tlio matter of securing the 

30 allowance of such claims, and their having spent their 
labor, time and money in prosecuting said claim; 

whereas in truth and in fact, said several pretenses then and 
there, as said defendants each then and tliere well knew, 
were false and fraudulent in that neither the allowance nor 
the payment of said refund of said taxes to said Sarah H. 
Joslyn was secured either wholly or in part through the 
efforts of services of said defendants in prosecuting, either 
at the request of said Sarah 11. Joslyn, or at the request of 
said Sullivan, Wright, & Thummel, or of anyone else made 
in her behalf, said claim for said refund, as a result of the 
exertion by said defendants of any influence upon or with 
said tax officials of said Treasury Department, or the pos¬ 
session of any special knowledge, foi'csight or ability by 
said defendants in such matters, or otherwise. 

De])onent further says that said Maurice Kay, on July 
IS, 1924, at Omaha aforesaid, in said Omaha Division of 
said District of Xel)raska, so having devised said scheme 
and artifice, for the y)urpose and with the intent then and 
there on their part of executing said scheme and artifice 
and attempting so to do, unlawfully and feloniously did 
knowingly cause to be delivered bv mail of the United 
States, ac'cordiiig to the direction thereon, a certain letter, 
to wit, a registered letter diiveted to said Sai*ah IL Joslyn, 
at Omaha aforesaid, which, as said defendants then well 
knew, had then lately before, to wit, on July 16, 1924, been 
de])osited in the ])ost-office of the Ibiited States at Wash¬ 
ington, in the Distinct of Oolnnibia, by ihem, enclosed in an 
(‘iiveloi)(‘ then and there bearing a United States 

31 tw(‘lve-eeiit ])ostage stamj) and ihe following return- 

card, direction and address, to wit: ' 

Kav and Kav, 

• ♦ 7 , 

Attorn(*ys-at-Law, 

Investment Building, 

Washington, D. C. 

I 

^Irs. Sarah II. Joslyn, 

.3902 Davenport Street, 

Omaha, Nebraska. 

contrary to the form of the statute in such case made and 

« 

jirovided, and against the peace and dignity of the United 
States of America. 


I 
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Secoiicl Count. 


Dei)oiK*nt t'urther says u})oii information and ])elief, that 
said Maurice Kay and Benjamin Kay, defendants, on July 
30, 1924, at Omaha aforesaid in said Omalia Division of 
said District of Nebraska, so then having, as in the first 
count of this com])laint charged, devised the scheme and 
artifice in said first count described, the allegations in said 
first count in that behalf being incorporated in this count 
])v reference to said first count as fullv as if the same were 
here rej)eated, for the purpose and with the intent then and 
there on their part of executing said scheme and artifice and 
attempting so to do, unlawfully and felonieusly did know- 
inglv cause to he delivered hv mail of the United States, 
according to the direction thereon a certain other letter, to 
wit, a letter directed to said Sullivan, AVright & Thummel, at 
Omaha aforesaid, which said last-mentioned letter, as each 
of said defendants then well knew, had then lately before, 
to wit, on July 28, 1924, been deposited in the j)ost-office of 
the United States at Washington, in the District of Co¬ 
lumbia, foi- mailing and deliverv according to the di- 
32 rection thereon, to wit, to said Sullivan, Wright & 
Thummel, at Omaha afori‘said; contrary to the form 
of the statute in such case madt* and provided, and against 
the ])eace and dignity of tlu‘ United States of America. 


Third (^ount. 


De])onent further says u])()n information and l)cru‘t', that 
said Manri(‘(‘ Kay and BenjatTuin Kay, dolAnidants, through¬ 
out th(‘ period of tinn* extending from April 20, 1923. to 
August 1,1924, at Omaha aforesaid, in said Omaha Division 

of said District of Nebraska, unlawfullv aiul feloniouslv 

• • 

did conspire, combine, confederate and agree together with 
one Lewis L. Hamby, and with divcu's other persons to the 
de])on(‘nt unknown, to commit an olTens(‘ against the United 
States, to-wit, the joint offense* on the ])art of said d(‘fc‘nd- 
ant Mauri('e Kay, who fi-om March 24, 1919, to August 8, 
1922, was an officer, clerk, and em])love(‘ in the Treasure 
Department of the I’niti*d States, to wit, an internal-revenue 
agent in the* Internal Kevenue l^ureau of said department, 
and of said defendant Benjamin Kay wlio from August 2, 
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1920 to April 20, 1923 was an officer, clerk, and employee 
ill said Treasury Department, to wit, a senior clerk in said 
Bureau of Internal Kivenue, of aiding in the prosecution, 
before said bureau and department, of a certain claim 
against the United States, witliin two years next after they 
the said Maurice Kay and Benjamin Kay had respectively 
ceased to be such officer, clerk and employee, to wit during 
the period of time extending from April 20,1923, to August 
1, 1924, as aforesaid, wliich, as said defendant then well 
knew, was a claim pending in said Treasury Department 
and in said Internal Kevenue Bureau while thev the 
33 said defendants were such officers, clerks,’ and em¬ 
ployees; that is to say, the claim of one Sarah H. 
Joslyn, in the amount of $322,174.27, for a refund of estate 
taxes th(‘retofore paid to the United States by the estate 
of her husband (leorge A. Joslyn, and that the said de¬ 
fendants in pursuance of said conspiracy, in Omaha afore¬ 
said, in said Omaha Division of said District of Nebraska, 
and in Washington in the District of (Columbia, did commit 
divers overt acts. 

And so deponent says that said deUnulants during the 
])eriod of time, at the place, and in manner and form afore¬ 
said, did cons])ire to commit an offense against the United 
States, and did do acts to effect the object of the conspiracy, 
contrarv to the form of the statute in such case made and 
provided, and against the peace and dignity of the United 
Stat(‘s of America. * 

De])onent furtlnn* says that the said defendants Maurice 
Kay and Benjamin Kay have been indicted upon the afore¬ 
said charge in the District Uourt of the United States for 
the District of Nebraska, Omaha Division, and that the 
said defendants have fled tlie jurisdiction of said Court 
and are now in the District of Columbia. 

Deponent further says that he has reason to believe and 

does believe that-are material witnesses to the 

subject matter of the complaint. 

NEIL BURKTNSHAW. 


Subscribed and sworn to before me this 25 day of May, 
1926. 

(seal.) NEEDHAM C. TURNAGE, ; 

Uiiifcd States; Commissioner, 

District of Columbia, 
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34 Tcmporarif Rccopnizaucr for Appearance before 

('(/in }nission<'r. 


United States of America, 

District of Colmnhiay ss: 

H(‘ it remembered that on tliis ^oth dav of ^lav, A. D. 
1926, l)efore me, a United States Commissioner for the said 
District of Columbia, personally came .Maurice Kay, ])rin- 
cipal and Max L. Kay, as suret/cs, and jointly and s(‘ver- 
ally ackno\\ied,<»'ed thems(*lv(‘s to owe the United States of 
America, the sum of live thousand dollars, to be levied on 
their <>'oods and chattels, lands and tenements, if default 
be mad(‘ in the condition following-, to-wit: 

The condition of this recognizance is such that if the said 
.Maurice Kay shall personally appear before me, Xeedham 

C. Turnage, a United States Commissioiuu- as aforesaid, 
at mv ollict*, in the Fendall building, in the citv of Wash- 
ing'ton and District aforesaid, on the 27th day of May, A. 

D. 1926, at 10 o'clock M., and from time to tinu* there¬ 
after to which the case may lx* contimuxl, tluni and there to 

answer the charge of having, on or about tlu‘ — day of-, 

A. 1). 19—, within said District, in violation of Section —, 

unlawfully-, and then and there abide the order of the 

said Commissioner and not de])art from said District with¬ 
out h‘ave, then this recognizance to be void; otherwise to 
remain in full force and virtue. 

.MAUKLCK KAY, [seal.] 
.MAX L. KAY. [seal.] 


Taken and acknowledged before me on the day and year 
first above written. 

[seal.] XEEDHA:^! (\ TUKXACE, 

United States ('o)nniissioner as Aforesaid. 


35 United States of America, 

District </f Cohonhia, ss: 

i\[ax L. Kay, a surety on the annexed recognizance, being 
duly sworn, deposes and says that he resides at Washing¬ 
ton, in the District of (\)lumbia, in said District; that he 
is a freeholder in the District of Columbia; that he is worth 
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the Slim of Tweiity-fivo thousand dollars, over and above 
all his just debts and liabiliti(‘s, in })r()p(‘rty subject to 
execution and sale, and that his pi-operty consists of real 
estate 1110 Col. Kd. X. W., 2446 Ontario Kd. X. W. 

(Affiant's sig-nature:) MAX KAY. 

Sworn to and subscribed before me this 25111 day of May, 
A. D. 1926. I 

[seal.] XKKDIIAM C. TUKXAOK, 

United States Uannnisslimer as Aforesaid. 


[Endorsed:] Unit(‘d States — Court. Ylu‘ rnited Slates 
of America vs. - -. R(‘cogni'/an(H‘ for a])pearance 

before a Commissioner. Fih*d the — dav of ——, 19—. 

« 

-, U. S. Attorney. 

7 ♦- 


36 Temporarij Reeagiilzanee for Appearanee JUdore 

C(jin inlssloner. 

United States of Ameiuca, 

^ I 

District of UolinnIAa, ss : 

Be it remembered that on this 25th dav of Mav, A. D. 

• • 

1926, before me, a Ignited States Commissioiuo' for tli(‘ said 
District of Columbia, piu-sonally came Benjamin I\:iy, lb‘in- 
cipal, and Max L. Kay, as sui'(‘t/5's, and jointly and S(‘V(‘rally 
acknowledge themselv(‘s to owe the Unit(‘d States of Amer¬ 
ica the sum of live thousand dollars, to lx* l(‘vi(‘d on their 
goods and chattels, lands and t(*n(*nu‘iits if default be made 
in the condition following, to-wit: 

The condition of this i*ecognizanc(‘ is such, tliat if the said 
Benjamin Kay shall personally ap])(*ar befon‘ me, Xinxlham 
C. Turnage, a United States Commissioner as afoi*(*said, at 
my office, in the Fendall building, in the city of Mbishington 
and District aforesaid, on the 27th day of May, A, 1). 1926, 
at 10 o'clock A. M., and from tim(‘ to time ther(‘:iftei- to 
which the case may be continued, thcMi and theiv; to an¬ 
swer the charge of having, on or about the — day of-, 

A. D. 19—, within said District, in violation of Si‘ction —, 

unlawfullv-, and then and there abide the order of the 

said Commissioner and not dei)art from said Disti’ict witli- 

4—4553a 
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out le.Mve, tlioii this roco«»:iiizaii(‘e to he void; otlienvise to 
remain in full force and virtue. 

iM<:XJA.MIX KAY. [seal.] 
MAX L. KAY. [SKAL.J 

Taken and acknowlediivd ])efore me on the dav and vear 
fii’st above written. 

I SEAL. I XEHDIIAM (A TUHXAdK, 

I'liUcd States ('(>)n}nissioucr as afnrcsaifi. 


d i 


rxiTEi) States of Ameiuca, 

District of ('nlutntiia, ss. 


Max L. Kav, a suretv on th(‘ anm‘xed iTT'o^-nizancc*, l)ein<^ 
duly sworn, d(‘])os(‘s and say tliat lu‘ r(‘sid(‘s at Washin^xton, 
in th(‘ District of (V)luml)ia, in said District; that he is a 
frec'iiolder in the District of (’olumhia; that lie is worth the 
sum of twenty-five thousand dollars, over and abov(‘ all his 
just dt‘l)ts and liabiliti(‘s, in ])ro))c‘rty subjt^ct to (‘xecution 
and sah‘, and that his |)i*oiK*rv consists of real (‘stat(‘. 1110 
(’ol. IM. X. W., 2446 Ontario KM. X. W. 

(Afliant's sii;iiatui-e :) MAX L. KAY. 

vSworn to and subscribed before nu* this 2bth day of May, 
A. 1). 1!)2(;. 

IsEAL.I XKKDIIAM (\ TrRXAOK, 

l’uitc(t States Dintnnissioucr as aforesaid. 

I KikIoi'schI:] Unit(‘d Stat(*s — Court. Th(‘ IbiitcHl States 

of Anuuica vs. - -. Iiec()i>nizancc‘ for apiiearance 

before a Commissioner. Filed the — dav of-, 10—. 

-, V. S. Attornev. 

7 ^ 


MS 


Final Mittimus. 


I'xiTEi) States of America, 

District of Didumbiay ss: 

The President of the United States of America to the ^^ar- 
shal of the District of Columbia and to the keeper of the 
jail of the District of Columbia, (ireetinii:: 

Whereas ^^aurice Kay has been arrested uy)on the oath 
of Xeil Burkinshaw, Asst. U. S. Atty., D. (A, for having, 
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from on or about tlie 201 h day of April, 192o, to the 1st day 
('f Aui;ust, 1024, at Omaha Division, District of: Nel)raska, 
in violation of section 215 of tlie Penal Code and 37 of the 
Penal (\)de, unlawfullv used the mails to defraud and con- 
s])ired, confederated, and agreed together ^vith' Benjamin 
l\av and others to violate Section 190 of tlie Revised Stat- 
utes; ! 

And, after an examination being this dav had hv me, it 
ap})earing to me that said offense liad been committed, and 
])rol)able cause being shown to believe said ^laurice Kay 
committed said offense as cliarged, I have directed that 
said ^laurice Kay l)e held to l)ail, in the sum of $r),0()().()(), 
to appear at the first day of the next term of the District 
Court of the United States for the District of Nebraska, 
Omaha Division, at Omaha, and from time to time there¬ 
after to which the case may ])e continued, and he having 
failed to give tlie re(iuired bail: 

Now these are, therefore, in the name and by the au¬ 
thority aforesaid, to command you, the said marshal, to 
commit the said Maurice Kay to the custody of the kee])er 
of said jail of the District of Columliia and to leave with 
said jailer a certified co])y of this writ, and to command 
you, the keejier of said jail of said county, to receive the 
said Maurice Kay, ])risoner of the United States of Amer¬ 
ica, into your custody in said Jail and there to abide the 
order of the Supi'eme Court of the District of Columbia. 

In witness whereof I have hereto set my hand and seal, at 
my office, in said District, this 26th day of ^lay, A. D. 1926. 

[seal] NKKDHAM C. TURNAGK, ■ 

Ihi'tfcd Staff's Coinniisslonrr for 

said District of (Udninbia. 


39 Return 

(To be made on the Original Writ only.) 

Received this mittimus, with the within named prisoner, 
on the 28th dav of Mav A. D. 1926, and on the same dav 
I committed the said prisoner to the custody of' the jail 
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k(‘(‘|)(,‘r naiiK'd in said niittiiniis, with whom I left at the 
sain(‘ tinu‘ a ('(‘rlili('d vopy of this Mittimus. 

Dated o- 28 - 2 (;. 

K. (\ SXYDER, 

Vuilrd SI airs Marshal, DiMr’ict of Columbia, 

I5y K. 0. P:YRE, 

Dcpufif. 


Kndoi's(‘d:| Tinted Stales District Court. United 

States of .\inej-iea vs.-. Final mittimus. Issued 

-, Id—. Ji(*tnrned and lih*d-, 19—.-, 


F. S. ('oininissioiier. C(‘rt ilieate: (To he siicned on copies 
only.) I c(‘rtily tlu* within to he a true co])y of the ordi¬ 
nal writ.-, U. S. Commissioner, District of —. 

Iu‘leased on hond. 


40 


Filial .l//7//a//^s•. 


TUxitki) Sta’i ks ok a m ki:i(’a, 

Ihsirirl of ColuIIIhia, ss: 

Th(‘ Frosident of th(‘ United State's of America to the Mar¬ 
shal of till' Distric't ot' (’oluml)ia and to the keei)er of the 
jail of th(‘ District of Columhia, (Ireetinsi:: 

Wlu'rcas r>(‘njamin l\ay has hec'ii arrested upon the oath 
ol‘ X(‘il Ihirkinshaw, Asst. U. S. Atty., D. (\, for liaving* from 
on or ahont tin* 20th day of April, 192‘), to the 1st day of 
.\u^-nst, 1924, at Omaha Division, District of Xehraska, in 
violation of S('eti(»ns 21.') and 07 of the Penal Code, unlaw¬ 
fully used tin* mails to (h'fraud and cons])ired, confederated, 
and aiii‘(*(‘d, tou'cther with Maurice* Kay anel others, to vio¬ 
late* Se*e*tion 1!M) of the* Re*vise‘<l Statutes; 

.\nd, afte*!' an examination he*in.u- this elay hael hy me, it 
appe'ariim' to me* that said offe'iise* hael heeii committed, and 
pi'oh.ahle* e-anse* hoini;- she)wn te) he*lieve saiel Henjamin Kay 
committe*el said offe'iise* as charii’eel, T have directed tliat 
saiel Denjamin Kay i)e he*lel to hail, in the sum of $5,000.00, 
to a])])e*ar at the* lirst elay of the next term of tlie District 
Court of the UniteHl States for the District of X’ehraska, 
Omaha Division, at Omaha, anel from time to time there- 
afte*]- te) whieh the case may he continued, and he having 
faileel to give the ree|uired bail: 
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Now these are, therefore, in the name and by the author¬ 
ity aforesaid, to command you, the said Marshal, to com¬ 
mit the said Benjamin Kay to the custody of the' keeper of 
said jail of the District of Columbia and to leave with said 
jailer a certified copy of this writ, and to command you, the 
keeper of said jail of said county, to receive the said Ben¬ 
jamin Kay, prisoner of the I'nited States of America, into 
your custody in said jail and there to abide the order of 
the Supreme Court of the District of Columbia. 

In witness whereof 1 have hereto set my hand' and seal, 
at my office, in said District, this 28th day of May, A. D. 
1926.* ‘ ■ * 

[seal.] XBEDIIAM C. TURNAGK, i 

United States Comniissloner for 

said District of Columhia, 
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Return. 


Received this mittimus, with the within named :])risoner, 
on the 28th dav of Mav, A. 1). 1926, and on the Same dav 
I committed the said prisoner to the custody of the jail 
keeper named in said mittimus, with whom I left at the 
same time a certified copy of this mittimus. 

Dated May 28, 1926. 

E. C. SNYDER, 

United Stages Marshal, 

Distriet of Columhia. 

By R. O. EYRE, 

Deputif. '\ 


[Endorsed:] Supreme (Murt, District of Columbia. 

United States of America vs.-. Final mittimus. 

Issued-, 19—. Returned and filed-^—, 19—. 

-, U. S. Commissioner, 1). C. Certificate: I certify 


the within to be a true copy of the ori<»*inal writ. Needham 
C. Turnage, U. S. Commissioner, District of Columbia. Re¬ 
leased on bond. 
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(Uipias. 

44()r). Criminal. 


United States ok AMEiacw, 

District of Scl/vaska, 

OiiiaJta Division, ss: 

The President of the Ignited States of Am(‘riea to the ^lar- 
shal of tile District of Nebraska, (Ireetiiii^: 

You are hereby commanded that you take Penjainin Kay 
if he shall he found in your District, and him safely kee}), 
so that vou mav have him hodilv in the District (V)urt of 
the United States of America, for the District of Nehi-aska, 
to be held at Omaha, in said Disti'ict, befon‘ th(‘ Ju(he'(‘ of 
the said Court, forthwith, to answer untf) the Unit(‘d States 
of Amm'ica, on an indictment for violation Sec. 215 of the 
Penal Code, usini;' the mails to (hd'raud Sai’ah II. Joslyn, 
and Sec. 37 Penal Code, conspiracy to commit an offcnise 
a^'ainst the Unit(‘d States, Sec. IDO, P. S. 

Hereof fail not, and have vou then and tlu‘re this writ 

^ * 

with vour doini»-s thereon. 

AVitiU'ss the Honorable the Judi»-es of the District t'onrt 
of the Unit(‘d States for the District of Nebraska this 2Sth 
dav of Atiril, 192(). 

[seal.] K. (MIOYT, 

Clerk, 

By F. A. MOOKF, 

Deput i). 

43 (Fndorsed :) 20-210. No. 4405. Criminal. T5iit(‘d 

States District Court, District of Nebraska, Omaha 
Division. United States of America vs. Benjamin Kay 
et al. Ca])ias. l^ond li.xed at $5,000.00. Filed Apr. 20, 1020. 
R. C. Hoyt, Clerk. Kec'd at .MarshaFs Office A])r. 20, 1020. 
Handed Deputy A])r. 20, 1020. 


District of Nebraska, ss: 

I liereby certify and return, that on the 20th day of April, 
1926 I received the Vvdthin ca])ias and that after dilig-ent 
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soarcli, I am iiiial)le to fiiul the witliin named defendant Ben¬ 
jamin Kav within mv district. 

D. IT. CRONIN, 

United States Marshal, 

44 Capias, \ 

4405. Criminal. 


U.NiTKi) St.vfks of Ameiuca, 

District of A’chraska, 

())nalta Diiisioiij ss: 

I 

Ilie President of tlie United States of America to the Mar¬ 
shal of the District of Nehi*aska, Creetin^: 

You ar(‘ herehv commanded that voii take iMahrice Kav 
if he shall he found in yoiir District, and him safely keep, so 

tliat von mav have him hodilv in the District Court of the 

• • • 

United States of America, for the District of Nebraska, to 
he held at Omaha, in said Distinct, before the Judj>‘e of the 
said Court, forthwitli. to answer unto the United States of 
Am(‘rica, on an indictment for violation Sec. 215 of the 
Penal Coch*, usini;- the mails to defraud Sarah 11. Joslyn, 
and Sec. .*>7 Penal Code, conspiracy to commit an otTense 
ai»‘ainst the United States, Sec. 11)0, K. S. 

llei-eof fail not, and have vou then and there this writ 

^ * 

with vour doinii-s thereon. 

I 

IVitness the Honorable* the Judges of the District Court 
of the United State's for the District of Nebraska this 28tli 
dav of April, 11)2(5 

ISHAL.J Pt. C. IIOYT, 

Clerk, 

By F. A. MOORE, 

Deputy. 

\ 

45 (Enelorseel:) 20-210. No. 4405. C'riminal. United 
States District Court, District of Nebraska, Omaha 
Division. United States of America vs. Maurice Kay et al. 
(kipias. Bond fi.xed at $5,000.()0 Filed Apr. 29, 192(5. R. C. 
Hoyt, (Jerk. Rec’el at Marshal’s Ofhee A])r. 29, 1926. 
Haneleel Deputy Apr. 29, 1926. 
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Disti:i('t oe Xebiiaska, ss: 

1 ]iorol)y certify and return, that on the 29th day of April, 
]92() I received tlie within ca])ias and that after diligent 
searcli, I am unable to find the within named defendant 
Maui'ice Kav within mv district. 

D. II. CRONIN, 

United States Marshal. 

4() United States of Amebica, 

District of Kehraskay 
OinaJta Dirision ss: 

I, R. C. Iloyt, Clerk of the District Court of the United 
States for the District of Nebraska, do herebv certifv the 
for(‘going to be a tnu' and correct co])y of indictment in 
case #440") Criminal, Unit(‘d States of America vs. Maurice 
Kay and Denjamin Kay, and capias as the same appears of 
record in my office. 

Witness my liand and tlu‘ scbiI of said Court at Omaha in 
said district this 29th day ot‘ April 1920. 

[SEAI..I R. (\ HOYT, Clerk, 

Ily JOHN NICHOLSON, 

Deputij. 

47 Remarks: -. 

|Kndoi‘sed:l The United States of America vs. 
iNraul'ice Kay, Denjamin Kay. Transcript of Proceed¬ 
ings B(‘fore Ne(‘dham C. 'rurnage, Ibiited States (\)mmis- 
sioner for tlK‘ Disti’ict of Colunil)ia Division. (Tu'tificate. 
The United States of America. Disti'ict of Columbia, ss: 
I, the undersigned, a United States Commissioner for said 

Disti’ict, do herebv certifv that the within is a full and true 

* • 

Transcript of the ])roceedings had by and before me in tlie 
above named cause and of the costs therein, as recorded in 
my docket twenty-two ])age 47: and that the ])apers num- 
liered one to — inclusive, accompanying this transcript, are 
the original papers in said cause: all of which are herewith 
transmitted into the Supreme Court of the said District. 
Witness mv hand and seal on this 1st dav of June, 1926. 

• *7 

Needham C. Turnage, U. S. Commissioner as aforesaid. 

Returned into court and filed tl^is — day of -, 19—. 

-, Clerk. 



33 


M. KAY ET AL. VS. E. C. SNYDER ET AL. . 

48 Return and Ansiver of E. C. Snyder, United 

State Mar.AiaJ. 

Filed June 11, 1926. 


I, Edi>:ar C. Snvder, ^Marshal of the United States in and 
for the District of Columbia, liereby make return to the 
writ of habeas corpus herein as follows: 

I received the said .Maurice Kay and ]>enjamin Kay in 
custody on. the 28th dav of .Mav, 1926, bv virtue of a com- 
mitment dulv issued to me as the United States . .Marshal 
in and for the District of Columbia, by Xeedham C. Turn- 
age, United States Commissioner in and for the said Dis¬ 
trict of Columbia, a copy of which said commitment is an¬ 
nexed hereto marked Exhibit A and made a part hereof, 

and 1 retained the custodv of the said .Maui'ice Kav and 

• • 

Benjamin Kay under said commitment until they were re¬ 
leased on recognizance in the sum of five thousand dollars 
(*ach entered into in this cause on the 28th dav of .Mav, 1926. 

1 neither denv nor admit the matters of fact contained in 
Paragraphs 1, 2, 3, 4, 5, 6, and 8 of the petition herein, ])ut, 
if the same ])e material, (hunand sti'ict pi'oof -thereof. 

EDGAR (k SXVDER, 

United States Marshal In and for the 

District of U<dunthia. Respondent. 
PEYTOX OORDOX, 

United States Attorney; 

XEIL BURKIXSIIAW, 

Assistant United States Attorneij, 

Att(n'neifs for Respondent. 
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DisTIMCT of CoLT’.ArRIA, .V.s" 


I, Edgar C. Snyder, being first duly sworn according to 
law, on oath depose and say that 1 am United States ^lar- 
shal in and foi* the District of Columbia ; that 1 have read the 
foregoing return and answei* bv me subscribed and know 
the contents thereof: that the matters and things therein 
set forth as of my own ytersonal knowledge T kno\y to be 

o—4oo3^z 
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true, and tliose set forth as on information and belief I 
believe to be true. 

EDGAR C. SXYDER. 


Sn])S(*ri])ed and sworn to before me this 10" day of June, 
A. D. 1926. 

[notarial seal.] LILLI ax A. TRAMMELL, 

Sotari) PuhViCy I). C. 


50 


Filial 9Ftffi))nii<. 


UxiTKi) Statks of Amekioa, 

Disfricf of ('ohimbia, ss: 

The President ol’ tlu* Lnited States of America, to the Mar- 
slial of tlu' District of (\)lnm])ia and to the Keeper of the 
Jail of tli(‘ Distl'ict of (’olnmliia, (Irecdiiiii': 

'\Vh(‘r(‘as. Ihnijamin Kay lias bi*t‘n arrested upon the oath 
of Xc‘il Pni'kinsjiaw, Asst. L. S. Atty., D. (\ for havini; fi-om 
on or abonl tlu' 2()th day of April, to tlu‘ 1st day of Au- 
irnst 1024, at ()n]aha I)i\'isioii, District of X(‘braska, in viola¬ 
tion of Sections 215 and 2>7 of tlu* Pcaial (’ode, unlawfully 
nst‘d tli(‘ mails to defraud, and cons])ir(‘d, confederated, and 
airr(‘(‘d tou'etlu'r with Maurice Kay and others to violate 
Section 100 of tin* l\evis(‘d Statutes, 

And, aft(‘r an (‘xainination b(‘in< 4 - this dav had bv me, it 
a])p(‘arin,R- to me that said offense had been committed, and 
])robabh‘ eans<‘ Ikmult shown to b(*li(‘Vi‘ said Ihmjamin Kay 
committ(‘d said offmisc^ as chara*(*d, I have directed that said 
Benjamin Kay be luOd to bail in the sum of j^ 5,()()().{)() to a])- 
])ear at tlu* first day of tlu* iu‘xt te‘iTn of tlu* Disti*ict Gonrt 
of tlu* Ihiite‘d State*s foi* tlu* District of Xebraska, Omaha 
Division at Omaha and from time* to tinu* tlu*r(*afl(*r to which 
tlu* case* niav be continne*d aiiel he* havinir faileel to li’ive* the 
re*(juire*d bail: 

X'ow these* are* the*re*fe)re*, in the name anel by the anthe)rity 
aforesaid, to commanel you, the said Marshal, to commit 
the* saiel Benjamin Kay te> the enstoely of the ke}e])er of said 
Jail of the Distrie*t of Columbia, and to leave* with said 
Jailer ce‘rtifie*el co])y of this writ: anel to command yon, the 
Kee])er e)f saiel Jail of said County to receive the said Ben- 
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jamiii Kay prisoner of tlie United States of Ameriea, into 
your custody, in said Jail, and lliere to abide the order of 
the Supreme Court of the District of C\)lumbia. 

In Witness Whereof, I liave hereto set my hand and seal 
at mv office in said District, tliis *2Sth day of i\Iav A. D. 1926. 
IsEAL.] XEKDIIAM V. TUKXAGE, ; 

United States ConnnissioiK'r for 

said Distriet of Cohnnhia. 

Retiiru. : 

Deceived this Mittimus with the witliin named Prisoner, 
on the day of-, A. D. 19—, and on the same day I com¬ 

mitted the said Prisonei* to tlie custody of the Jail Keeper 
named in said Mittimus, with whom 1 left at the same time 
a certified copy of this ^littimus. . 

Dated-, 19—. 

United States Marshal, Distriet of Colnmhia, 

By -■- 

D^pidi/. 

[Endorsed:] Supreme Court, District ol* (Mlumbia. 

United States of America vs.-. Einal Mittimus. 

Issued-, 19—. Keturned and filed-, 19—. - 

-, U. S. (/ommissionei*, 1). C. (\‘rtificate. I certifv the 

ft 

within to be a true co]^y of the ori<]:inal writ. —^-, 

U. S. Commissioner, District of Columbia. 

51 Final Mittimus. \ 


United States of A.meijkw, 

Distriet of ('(dinnhia, ss: 

The President of tin* United Slates of America to the ^far- 
shal of the District of Columbia and to the Keeper of the 
Jail of the Disti*ict of Columbia, Greetini**: 


Whereas, Maui'ice Kiiy has been ari*ested upon the oath 
of Xeil Hui'kinshaw, Asst. U. S. Ally., D. C. for having 
from on or about the 2()th day of April, 1923 to the 1st day 
of August 1924, at Omaha Division, District of Xebraska, 
in violation of Section, 215 and 37 of the Penal Code un- 
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lawfully us(‘(l tlu* mails to dcfrau and c()ns])irc‘d, c-oiifed- 
eratod, and ai^ivod toa,-etlu*r with Benjamin Kay and others 
to violate Section 11)0 of the Kevised Statutes; 

And, after an examination l)eini>' this day had ])y me, it 
appearinu' to me that said offens(‘ had been committed, and 
])i-obahle cause hein^- shown to believe said Maurice Kay 
committed said ()ffens(‘ as charg*ed, I liave directed that 
said Maurice Kay be lield to ])ail in the sum of $r),0()().()() to 
a])pear at the first day of the next term of the District 
Court of the Ibiited States for the District of Nebraska, 
Omaha Division at Omaha, and from time to time there¬ 
after to which the case mav ])e continued and lie liaviiiii,- 
failed to ii'ive the r(‘(iuired bail: 

Now th(‘S(‘ ar(‘ th(*refore, in tlu‘ mime and by the author- 
itv afoiH'said, to command von, tlu* said Marshal, to com- 
mit tin* said Maurice Kay to the custody of the Keeper of 
said Jail of tlu* District of Columbia, and to leave with said 
Jaih*r a (‘(‘rtilied co])y of this writ: and to command you, 
the Kc*(*pei- of said dail of said (’ounty, to receive the said 
Maurici* Kay prisoiu*r of tlu* rnit(‘d States of America, 

into vonr custodv in said Jail, and there to abide the order 

• • 

of the Snpr(.*nu* (’ourt of the District of Columbia. 

In Witiu*ss \Vher(*of, I have lu*i-(*to set mv hand and s(*al 

at inv ollict* in said District, this *JSth dav of Mav A. D. 

• ' • « 

ibihi. 

IsKAL.I N’KKDHAM (\ TCKXAGK, 

ritifcfl Staff's ('oauHiss’ioacr for 

saifi District of Dolinnhia. 




K(*tni-n. 


ib'ceived this Mittimus with tlu* within nam(*d Prisoner, 

on tlu* — dav of -A. I). IP— , and on the same dav I 

• • 

coinmitt(‘tl tin* said Prisoner to tlu* custodv of the Jail 
Ke(‘])(*r named in said Mittimus, with whom I left at the 
same* time a cei'tilic'd co])y of this Mittimus. 

Dated-, IP—. 


ruitcfJ Staff's MarsJtaly District of Colu)nhi(t^ 

Bv-, 


Deputy, 
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[ indorsed :1 Sn])reme Court, District of Columbia, 

United States of America vs,-, Final Mittimus, 

Issued-, 19—. Returned and filed -^—, 19—, 

-, V, S. Commissioner, I). C, Certificate. I cer¬ 


tify the within to be a true copy of the original writ. Need¬ 
ham C. Turiiage, U. S. Commissioner, District of Columbia. 


^ •> 


Sfipidafion. 
Filed June IS, 1926. 


* 


* 




* 


Whereas in the return and answer herein of Ed<i‘ar C. 
Snyder, United States Marslial in and for tlie District of 
Columl)ia, the said Snyder neitlier denies nor admits the 
matters of fact contained in i)aragraphs 1, 2, 3, 4^ b, 6, and 
8, of the ])etition in the above entitled cause, now therefore, 
in o]*der to avoid the necessity of taking* proof as to the 
matters of fact set out in said ])ai*agraphs; 

It is sti])ulated and agreed between counsel for the peti¬ 
tioners Maurice Kay and Benjamin Kay, and counsel for 
tlie respondent, Edgar (\ Synder, United States Marshal, 
that the matters of fact contained in the said paragraphs 
of said ])etiti()n, as (listinguislied from statements of law 
or conclusions of law, be and tliev are herebv agreed to 
be triu‘ for tin* ])ur])os(‘s of the heai'ing of this cause. 

And wlK‘reas, the parties hereto have lieretofore entered 
into a writtcni sti])ulation, on file lierein, that the transcriyJ 
of the ])i‘oc(*edings before* Uiit(‘d States Commissioner 
N(‘edham C. Turnage*, now on file* in this (k)urt, sliall be 
takei. as the return by said Commission- of the writ of cer- 
tioi’ari issued herein. 

And whereas an (‘xarnination of said transcript sliows 
tliat the ]*eturn of said Snyde*]*, United States Marshal on 
the writs of commitment, are erroneous in that said returns 
show that said wi*its of commitment were i*e(*eived bv said 
Ignited States ^Marshal and executed by him on dates dif¬ 
ferent from the true dates; 

It is hereby further stipulatcnl and agreecl by and 
54 between counsel as aforesaid that the return and an¬ 
swer of said Snyder, United States Marshal, as con- 
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taiiied in Iiis said return and answer, state the true facts 
in respect of said commitment and the taking into custody 
of said petitioners. 

Done on tlie — day of June, 

J. S. KASBY-SMITII, 

ALVIX L. XKW.MYER, 

Attontcfjs for Pciitloners. 

pp:ytox gokdox, 

United States Attorniof, 

Bv XEIL BURKIXSHAW, 

Assitant United States Attorneif. 

Attorneijs for Respondent. 


Order Uontinii'inij ('ause. 


Phled June 18, 11)2(). 


This cause coming on to 1)(‘ heard this 18th dav of Juno, 
1926, tlie same is lierehy continued to the 21st day of June, 
1926. 

A. A. IIOEIILIXC;, 

Justice. 



Sti pnlation. 
Filed June 21, 192(). 


'Fhe writ of certiorari in the ai)ove-entith‘d cause having 
been granted to the above-named petitioners for review 
of the judgment and decision of Xe(‘dham (\ Turnage, 
ITiited States ('’ommissioiuu- in and for tlie District of 
Columbia, in said cause, in which the United States was 
plaintiff and sjiid Maurice Kay and Ihuijamin Kay were 
defendants: now it is th(‘n‘f()i*e sti])ulated and agreed be¬ 
tween couns(‘l for tlu' above-named ])etitioners and counsel 
for the above-named res])ondent that the transcri])t of the 
proceedings had before the ITiited States Commissioiuu- 
X^eedliam C. Turnage in said cause, now on file in the 
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Supreme Court of the District of Columbia, be taken as 
the return to the said writ. 

Done on tlie 11th dav of June, 192G. ; 

J. S. EASBY-SMITH, 

A. L. XEWMYER, 

A fto me ijs fo r Pet if lo ners. 
PEYTON (JORDON, 

rnited States Attorneif; 
BvNETL BURKINSIIAW, 

Assistant United States Attorney/, 

Attorneffs for Respondent. 

;")() MenKtranduin Opinion. ■ 

Filed July .30, 192(5. 


Petitioners com])lain tliat, upon h(‘arini>: held before a 
Unit(‘(l States Commissioner in this District, tliey were 
committ(‘(l to the custodv of tin* United States Marshal 
for the District of Columl)ia, for removal under an indict¬ 
ment returned ai^'ainst them in tli(‘ United States District 
Court for tlie District of Nebi*aska; counts one and two 
of the indictment Ikmui*' l)ased on Section 215, Penal Code 
of tlie United States, (usin,<>’ the mails to defraud;) and 
count thre(‘ tliereof bein<>* based on Section 37, said Penal 
Code, (conspiracy to commit an olTense ai»'ainst tlie United 
Stat(‘s, 1111(1(0- S(‘cti()n 190, R. S. U. S.) 

The contentions on tlie ])art of tli(‘ petitioners herein 
mav lie tlius briefly stated: that tli(‘ first two counts charere 
a c()m])l(‘t(‘ crime committcHl in t]i(‘ District of Columbia; 
and that, tlierefons the rc'moval of petitioners lo the Dis¬ 
trict of Nebraska would be in violation of theii’; Constitu¬ 
tional rights under the Sixth Amendment, which provides 
that, in all criminal yiroceedine's, the accused shall enjoy 
the rii^-ht to a syieedy and public trial in the District wherein 
th(‘ crime shall have been committed; and that the third 
(*()unt is void and charo-es no ofUmse a^-ainst the United 
States; becaus(‘ Section 190, R. S. V. S. is neither a criminal 
nor a penal law; and that a violation of its provisions does 
not constitute a crime or offense ai>-ainst the United States. 
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Trrospoctivo of tlio (jiiostioiis ]\*iisc‘(l in connection with 
snid flitrd count, it was conce(l(‘(l at the ari^iment 
57 that it will snthcc*, foi’ tlu‘ ])nrpose of removal, if 
any oin* count of the indictment cliaru'es an offense 

to hav(‘ h(‘en committed hv th(‘ defcnidants witliin tlie Dis- 

» 

trict of X(‘hraska. 

The first two counts may l)i‘ consid(‘r(‘d toi»’(‘ther; and, 
as to thos(‘, and as ali'(‘ady indicatt‘d, tin* ]K‘titioners allei^e 
that each tlu‘r(‘of charu-(‘s a com])let(‘ crime committed in 
th(‘ District of Dolumhia : and tliat, tluu'efore, tlu‘ removal 
of ])etitioners fi-om tin* Distiact of Columhia, (wh(‘r(*in. so 
])(‘tition(‘rs (‘ontiuul, th(‘ crime was committ(‘d, if at all,) to 
the District of W*l)raska, would 1)(‘ in violation of th(‘ii‘ 
Constitutional ri^u-hts under tin* Sixth .Anunidmcuit. 

In su})j)oi‘t of the contmition, it is av(‘rr(‘d that th(‘ said 
fii'st two counts chari::e: 

1. That ])(*titioiuu's d(‘vis(*d th(‘ said sclnmn^ or artifice to 
<h*fi*aud in tin* Distinct of Columbia: 

'1. That the inttuition to use tlu‘ mails foi' the ])ur])os(‘ 
of carrying- out said frauduhuit seluune was formed in the 
District of (’olumhia: and, 

o. That c(‘rtain hdters d(*liv(‘i'ed at Omaha, Nebraska, in 
both instances, had been mailed or caus(‘d to be maihni by 
])(*tition(‘rs in tin* District of ('olumbia. 

The abov(‘ analysis of said two counts is correct as far 
as the analysis ])roci‘eds: but it is to be not(‘d that each 
said count contains a further alh‘uation and charun', (and 
which it is hei*(‘ both important and n(‘C(‘ssary to keep in 
mind,) to tin* (‘Ibn-t that, having- so d(‘visc‘d said sch(*me and 
artifi(*(*. and for th(‘ pur])os(‘ and with the* intcnit on tluur 
])art of (‘Xecutinu’ th(‘ sanu' or attemiitin^- so to do, ])eti- 

tioiHU's “unlawfullv and l\‘loniouslv did knowinu’lv 

• • ' • 

5S caus(‘ to b(‘ d(‘liv(‘red by mail of th(‘ Cnit(*d Stat(‘s, 
accordinii,- to tin* direction thereon, a c(‘rtain letter, 
to-wit, a reu‘ist(‘red hdtcu* directed to said Sarah IT. Joslyn, 
at Omaha aforesaid,-’ etc. 

The count coiu'ludes that tin' letter had then lately be¬ 
fore hecMi deposited, namely, on tlu' same day as the date 
of the letter, in th(‘ ])ost-ofhce of the I nited States at 
Washin.ufon, in the District of (^lumbia, etc. 

The onlv substantial difference between counts one and 
two is that one letter is made the subject-matter of th(‘ 
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first count; while another and dirferonl letter is made to 
be the subject-matter of the second count. i 

The indictment herein is ])ased on Section 21 o, of the 
Criminal Code; which latter tlius provides: 

“Whoever, having devised or intending to d(*vise any 
scheme or artifice to defraud * * * shall, f(n* the ])ur- 

pose of executing such schenu' or artiliee place, 

or cause to be placed, any hdter * * in,any ])ost- 

office, * * * or authori/.ed de])ository for mail matter, 

to be sent or delivered, * * * fjy shall knowingly cause; 

to be delivered by mail according to tlu‘ direction thereon 
• • * any sucli letter * * ^ shall be fined not more 

than one thousand dollars, or im))i‘is()iu‘d not inore than 
five years, or both. 


> y 


The earlier statute relating to tlu' siihjee'l, (aiKl of wlfu'h 
said Section 21o was a r(‘-enactm(*nt with changes,) made 
it an ofTeiise to place or caus<‘ to b(‘ placenl in tlu; mail any 
letter in furtherance of a sclunne or artifice to <lclh'aiul: but 
it did not contain the clause ap])(‘ariug in said Section 21;"), 
making it, also, to be an ofbmse to cause such letter “to be 
(Iclh'crvd bv the mail according to the (lii’(‘ctiou th(‘i’(‘on.“ 
This same (juestion was considcia'd by th(‘ Supnune Court 
of the United States and dis])os(‘d of, in th(‘ cast* of Saling(‘r 
V. Loisel, (2()r) U. S. 224,) as follows, (s/flhihus ): 

59 “5. Und(‘r tin* Sixth Anunidnunit, an acciised can¬ 

not be tried in on(‘(list I'ict uiuhu’ an iiijlichnunit show¬ 
ing that the offense was ('ommitt(‘d in another; disti'ict. 


“G. Xor is there anv authoritv for a rennoval to a dis- 

• • 

trict other than that in which the ti'ial mav constitutionally 
be had. * * * ' ; ‘ 

“7. Under Section 215 of the (h-iminal Codo, to know- 
inglv cause a letter to be d(‘liv(‘red bv mail, in accordance 
with the direction thereon, for th(‘ ])ui'pose of (‘xecuting a 
fraudulent scheme, is an offens(‘ se])ai*ate from that of mail¬ 
ing the letter, or causing it to be maih‘d, for tin* same ])ur- 
pose; and, where the letter is so d(*liv(*red as dire;c1(‘d, the 
])erson who caused the mailing (auisc's the delivery, at the 
place of delivery, and may be ])rosccut(‘d in that district 
although he was not present there. (pp. 224-5.) 
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Tlio lioklin£>: of tlio Court in r(‘ixard to the matter wase 
thus stated in the op'nnov: 

‘‘The indictment chari»-es tliat the defendants, of whom 
Salint^er is one, devised a sclieme and artifice to defraud 
divei's ])crs()ns hy means desci*i])ed, and thereafter, for the 
])ur})()se and with the intent of execntini;- their scheme and 
artifice, did nnlawfnllv and knowinulv ‘cause to lie de- 
Iiv(‘rcd hv maiP accordiiii*' to the dir(‘ction thereon, at Vi- 
l)()ri»- within the southern division of the District of South 
Dakota, a certain letter directed to a named ])erson at tliat 
])Iace, the letter and the direction bein.u* particularly de- 
sci-il)(‘d. The indictment then adds, in an ex])lanatory way 
(see Horner v. United States, 14f> U. S. 207, 2U>,) that on 
tin* day }HH*cediiii»- the delivery the defendants had caused 
th(‘ l(*tter to he placed in th(‘ mail at Sioux City, Iowa, for 
delivei-v at Vihore’ accordiin*' to the direction thereon. 
Thei’e were other counts in the indictment but thev need 
not be ])articnlarly noticed, for the one jnst describt*d is a 
fair sample of all. 

“S(‘ction 217) is a reenactment, with chani‘-es, of an earlier 
statute* which made it an offense for the deviser of a scheme 
or artilice* to defraud to place or cause to be placed in the 
mail any letter in furtherance thereof, but did not contain 
th(‘ clause makinir it also an offense for the deviser to cause 
such a h‘ttt‘i‘ ‘to be d(‘liver(‘d bv the mail according' to the 
dir(‘cti(Ui tlK‘reon.' Uudt*]- tin* ori.einal statute* the olTeuse* 
was held to be com])Iet(* when the h*tt(‘r was ])lacc*d in the 
mail (h'pository for transmission, and tlu* ])lace of the de- 
})osit was h(*ld to be* tlu* place of commission, r(*,i»'ardk‘ss of 
wh(*ther or wlu*]’e the letter was delivered. The appellant 
insists that tlu* introduction of tlu* new clause into 
()() the statute as reenacted is not of mat(*rial siu-niti- 
cance here. We are of a different ()])inion. That 
clause ))Iainly ])rovides for the ])unishment of the deviser 
of the sclu*me or artitice where he causes a letter in fur¬ 
therance of it to be delivered bv the mail according: to the 
dir(*ction on the letter. This is done bv wav of enlaririin;* 
the oriiiinal detinition of the offense, the clause dealing 
with tlu* placing of such a letter in a mail de])ository being 
1 ‘etained. Kvidentlv Uongress intended to make the stat- 
nte more effective and to that end to change it so that, 
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where the letter is delixered according to the direction, 
such wron<»'t'nl use of the mail mav be dealt with in the dis- 
trict of the delivery as well as in that of deposit.; A letter 
may be mailed without being delivered, but, if it be de¬ 
livered according to the address, the person who causes the 
mailing causes the delivery. Xot only so, but the place at 
which he causes the delivery is the place at which it is 
brought about in regular course bv the agencv which he 
uses for the ])ur])ose. United States v. Kenofskey, 243 
U. S. 440, 443. AVere the Government attempting to 
pi'osecute at both ])laces, a (piestion might arise as to 
whether it should be i’e(juired to elect between them (see 
Haas V. Henkel, 210 U. S. 462, 474); but, as there is no 
such attem])t here, that question need not be considered. 
The a])])(‘llant relies on Ibiited States v. Stevor, 222 U. S. 
167, as showing that the offense was committed at Hie |)lace 
of th(‘ de])osit and not at that of the delivery; but the case 
is not in ])oint. It arose before the statute was changed. 
The indictment there was in two counts. One was based 
on the oi*iginal statute and was expressly abandoned by the 
Government. The other was based on another statute re¬ 
lating to the use of the mail in promoting lotteries and 
otlu‘ 1 * schemes of chance. 

“We conclud(‘ that there is no sound basis for the claim 
that th(‘ indictnunit shows that the offense was not com- 
mitt(‘d in the district to which removal is sought. An effort 
was made to strengthen that claim by ])roducing testimony 
tending to show that Salinger was not in that district at 
the time. Ibit of that effort it suffices to sav that the nature 
of the offense is such that he could have committed it, or 
have particijiated in its commission, even though; he was 
not tluMi in the distinct. In re Paliser, 136 U. S. 257; 
Horner v. ITiited States, 143 U. S. 207, 213; Burton v, 
Ibiitod States, 202 U. S. 344, 3S6.” (pp. 233-5.) 


Uounsel for jietitioner herein contend that the indictment 
in said Salinger case charges the scheme or artifice therein 
set "irth to have been devised in South Dakota, the letter 
in (piestion having been delivered in South Dakota. 
61 The indictment in that case is (piite lengthy and con¬ 
tains a large number of recitals as to divers, things 
done by the defendants concerning the scheme or artifice 
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Id (li'l'i-aiul all(‘ur(l to ]iav(‘ bocai (l(‘vised bv tliem; but the 
})riiici|)al tiling-, ai)])aiH*nt 1 y, was tlie incorporation of the 
Midland Packing- (’onipany, at Sioux (’ity, Iowa, and the 
salt* of stock oT that corpoi-ation, l)y means of false and 
fi-andiilcnt rt'prcsciitations, to ])(‘rsons in the indictment 
d(*scrib(‘d as “victims:” all t!i(‘rt‘()f leadinir up to tlie avcr- 
nu'iit that, i’oi* th(‘ puj-posc and with the intent of executing 
till* scIk'Iiu* and artifice, deft^ndants, nnlawfullv, feloniouslv 
and knowingly, ('ansed to bt* delivt‘i-ed by mail, according 
to tin* dirt‘ction thert'on, at Viborg, (South Dakota,) a cer¬ 
tain lett(‘r, dated at Sionx (’ity, Iowa, and addressed to a 
])(‘i-son named, at \dborg, S. 1)., the same having been, 
lat(‘ly 1;< fore, placed and caused to be ])laced in the mails, 
at Sioux ('ity. l(,wa, i’oi* mailing and dc'livery; and that the 
lettei', t Inu'enpon, was delivered according to the direction 
t hei-(‘on. 

As tin* (’ourt ]a*ads the indictnu'iit in tlu* instant case, it 
is n<»t rt'adily dist inguislud>h‘. so far as conc(‘rns the matter 
now uinhu- considci'ation, from tin* indictm(‘nt in the Salin¬ 
ger ease, supi'a. Here, it is alh'ged that defendants, in 
fui’iherance of a scln‘nu‘ or artifice to defraud devised bv 
tlicun, caus'cd to lx* (h*liv(n'ed bv mail, according to the 
direction thereon, at ()maha, Xebiaiska, a c(*rtain letter di¬ 
rected to a pel-son at that ])lacc‘: the letter and the descrip¬ 
tion being particularly s(*t t'oi-th: and the indictment then 
adds, in an ccxphinatory way, (just as in the Salinger in¬ 
dictment.) that tin* h'tter, lately before, (to-wit, on 
i)'2 a date named,) had b(‘en dc‘])()sited in the post-office 
of tin* Tnited States at Washington, in the District 
ot' ('oluml)ia, by ilnnn, (‘iiclosed in an envelope bearing a 
described, dii’i'ction and address. 

For the purpose of comparison, appropriate extracts 
fi'om the indictment herc'in and from the indictment in said 
Salingcn- c:is(‘ ai’e st't forth, in parallel columns, in an 
.\ppendix attached h(‘reto. 

According to tin* rule of d(*(*ision announced in the Sa- 
lingei- case, tin* defend;ints her(*in might properly have been 
indict(*d and p!-os(*cuted in the District of Columbia for 
tin* ol’i'eiise of mailing the letter therein; or thev mav be 
indicti'd and ])rosecut(*d in the District of Xebraska, for the 
ofb'use of causing the letter to be there delivered. In other 
words, the act of maiJhu) a letter of the prohibited class 
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constitutes an indictable olTense at the place where mailed; 
and the same act of mailiiifi:, if such letter he ddit'ered to the 
addressee, constitutes a further olTense within the statute; 
and which latter may l)e prosecuted at the place of the de¬ 
livery. 

Here, the Government has seen fit to prosecute the de¬ 
fendants, not in the District of Golumhia for the qifense of 
mailing therein a letter allei^ed to have been of the pro¬ 
hibited class; but in the District of Nebraska for the offense 
of causing such letter to be delivered, according to the ad¬ 
dress, in that district. 

The defendants are residents of this District, one having 
been born here, and both having lived here all' of their 
lives; they have never been citizens or residents of 
63 the State of Nebraska; and it is alleged that the 
scheme or artifice to defraud was devised in the Dis¬ 
trict of Columbia; that the intention to use the mails for 
the purpose of carrying out said fraudulent scheme was 
formed in said District; and, finally, the two letters de¬ 
livered in Omaha, Nebraska, were mailed, or caused to be 
mailed, by petitioners in the District of Columbia. 

It may be a matter of convenience to the Government, 
so far as concerns the matter of the production of its testi¬ 
mony, to select the District of Nebraska as the place of 
indictment and trial; but to remove the petitioners to Ne¬ 
braska, under all of the circumstances stated, manifestly, 
will be a hardship, so far as they are concerned. 

While the situation is an appealing one, the difficulty 
which confronts the Court grows out of the fact that Con¬ 
gress, by said Section 215, Criminal Code, has enlarged 
the offense of using the mails to defraud, and has thereby 
made it to be an offense, not onlv to mail a letter of the 
prohibited class, but, also, to cause such letter to be de¬ 
livered at the place of its address; and the Supreme Court 
of the United States has construed the section in the very 
particular here under consideration. 

This Court is mindful of the fact tliat this same matter 


of the indictment of non-residents has recently been the 
subject-matter of debate in Congress, {Cong. Bee. 69fh. Con¬ 


gress, Isi Session, June 30,1926, V(d. 67, No. 169, p. 12,.331;) 


but, until change in the law shall be made by Congress, 
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shoiikl it, SO (letermilio, this Court, of course, is 
64 l)ouiul by the provisions of the existiuir statute as 
the same have been construed by the Supreme Court. 
It results that the writ should be discharged and the peti¬ 
tion dismissed. 

Let appropriate order l)e entered herein, in accordance 
wit^' the above. 

A. A. IIOEIILIXG, 

Jii.sficr. 

Julv r>(), 1926. 

A ppendix. 


Indictment Herein. 

“that said Maurice Kay, on July IS, 
1920. at Omaha aforesaid, in said 
Omalia, I)ivision of sai<l Oistrict of 
Nebraska, .so havini: devis(‘d sai<l 
.said scheme an<l artili< e. for thi* pur- 
lK)se and with th<‘ intent then and 
there on their part <»f (‘X<vutin^ .said 
.M'heine ;ind ariilice :tn<l ;ittcini»t- 
injr so to do. unlawfully and felo¬ 
niously did knowin;:ly cause to he 
delivered hy mail <>f the Vnited 
States. ac<*ordin.ir to the diriH-tion 
thereon, a certain U*tter. to-wit, a 
rejristeriMl letter din'cted to Sarah 
H. .Toslyn. at Omaha aforesaitl. 
which, with its t*ncl(»sure. wt‘re .and 
are of the tenor followin;^. that is to 
say: 

(here follows <*opy thea^of) 

and which, .as said defemlants w(*ll 
knew, had then latel.v before, lo-wit. 
on .Tul.v 1(>. 1924. been deiK)sited in 
the iH>st-otfice of the rnite<i States 
at Washinjrton. in the District of 
<\)lumbia. by them. t‘ncl«>sed in an 
envelope thiai and there bt*ar- 
inj: a United States twelve- 
cent iM)sta;:e-.stamp. ami tin' 
followin;^ return-card, direction and 
ad<lress.to-wit: 

(here follows copy thereof) 

Ajxain.st the peace and dijrnify of the 
United States, and <'ontnir.v to the 
form of the statute of the same in 
such case made and provided.” 


Indictnnait Salinjjer Ua.se. 

“And the saiil di^femlants. so hav- 
in,:r devisi‘d and intending: to <lt*vise 
the aforesai«l .scheme .and artitice to 
defr.aud di<l. on or .about the 1st da.v 
<»f April. 192<>. in an<l for extaaitiiii; 
.s.aid .seheme and artitice and at¬ 
tempt inir s(> to <li». .and for the pur¬ 
pose .ami with the intention on their 
I»^n’t of (*xe(aitinir said s<-henu‘ ami 
artitic(‘ .an<l attemi»tin;: so to «lo. un¬ 
lawfully. fidoniously and knowin;rly, 
did cau.se to be delivered by mail by 
th(‘ iM».stotlic(* I'stablishimait of the 
United States acc«>rdin;r to tin* di- 
n“cti<*n tlu‘n‘on. at the town of 
Viboru' .aixl within the Division and 
District afores.aid. ami within the 
jurisdiction of this court, .a (a*rtain 
lett(*r dati'<l .at Sioux Uity. Iowa, and 
enclost'd in an (‘iiveloiH* and ad- 
drt‘ss(‘d .and (liriH-tt'd to Mr. Martin 
Uhristi.an.s(>n. Vihor;::. S. D.. U. No. 2, 
Box 74. and which s.aid enveloiK? 
then—there bore a return card as 
follow.s. tcHwit: 

(here follow <-opy there(>f) 

“.atxl which said envt^loiH* and letter 
wheri'in <*ontaim*<l was by the said 
<lefendants latel.v before, to-wit: on 
the .“1st da.v of March. 1920. j>l.ac(‘d 
.and c,aus<*d to Ik* i>lace<l in the mails 
of the Unittal States with an umain- 
cc!I(‘d two (2» ct‘nt. i>osta,;:e stamp 
thereon, at the Uit.v of Sioux Uity, 
in the State of Iowa. f(»r mailinj: and 
delivery, with the intention on the 
irart of the defendants that said let¬ 
ter and sai<l enveloi>e should be car¬ 
ried by the mails of the United 
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States and delivered to the said 
Martin Christiansen, one of the said 
victims, and the person to whom it 
was directed, according to the di¬ 
rections thereon, at the town of 
Viborg, State of South Dakota and 
which said letter aforesaid was 
thereuiK)!! delivered by mail by the 
postotiice establishment of the 
United States according to the direc¬ 
tions thereon, which said letter was 
as follows (omitting the pictures 
e n g r a v e d on printed letterhead 
thereof), to wit: 

(here follows copy thereof) 

That at the time of the placing 
and <*uusing to be placed the said let¬ 
ter in the iR)st office of the United 
States as aforesaid, the defendants 
then and there well knew that said 
K'tter was for the purpose of execut- 
i n g s a i d scheme and artifice: 
Against the i>c‘ace and dignity of the 
United States, and contrary to the 
form of the statute of the same in 
such cace made and provided.” 



Order Distnissing Petlllon and Discharging Writ, 


Filed July dO, 19*26. 

# # # * * # ; « 

Upon coiisidenilioii of the petition of the above named 
Maurice Kay and ileiijamin Kay for habeas corpus and 
certiorari, and of the returns made thereto, and after 
argument of counsel for the said petitioners and. for the 
United States, it is by the court this 30th day of July, A. D., 
1926, 

Adjudged and Ordered that tlie said petition for habeas 
corpus be and the same hereby is dismissed and that the 
writ of habeas corpus issued herein l)e and the same hereby 
is discharged. 

A. A. IIOFHLING, 

Justice. 

Pb-om the foregoing judgment the petitioners in open 
court note an appeal to the Court of A])peals of the Dis¬ 
trict of Columbia, whereupon the Court fixed recognizance 
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to operate as a supersedeas ])on(l on appeal in the sum of 
Five tliousand dollars ($5,000) for each of said petitioners; 
and $50. cash d(*posit or $100. bond for costs. 

A. A. IIOEHLIXG, 

Justice. 



Mouoranda. 


July 30, 10‘2(>.—Bond for costs $100. approved and tiled. 
August 20, 192().—Bill of Exceptions, notice of tiling and 
acknowledgment of service, tiled. 

September 3, 1020.—Time to tile amendments to Bill of 
Exception extended to September 20, 192G. 


Asslffinncut of Errors. 
Filed October 5, 1926. 


1. The Court, erred in dismissing the petition. 

2. The Court erred in discharging the writ of habeas 
corpus. 

3. The Court (‘rred in nd'using to discharge the peti¬ 
tioners from custody and ordering that they go without 
dav. 

•r 

4. The Court erred in ruling that the removal of peti¬ 
tioners from the District of Nebraska is not in violation 
of their constitutional I'iglits uiuh‘r the Sixth Amendment 
to the Constitution. 


JAMES S. EASBY-SMITII, 
ALVIX L. XEMTMYER, 
MILTOX W. KING, 

Affornri/s for Petitioners. 


68 Me nut rand inn 

October 5, 1926.—Pro])osed statement of evidence sub¬ 
mitted. 

I)rsi()n<iiion of Peeord on Appeal 
Filed October 5, 1926. 

^ lift ^ ^ ^ ^ ^ 

The Clerk of tlie Court will please prepare transcriy^t of 
record on ap])eal in the above entitled cause and include 
therein the following; 
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1. Petition for habeas ('orpiis filed ^lay 28, 1926, with ex- 
liibit, the certified copy of indictment returned in the Dis¬ 
trict of Nebraska. 

2. Order to issue writ of lia])eas corpus and writ of cer¬ 
tiorari. 

.‘h Writ of liabeas corpus, and return on same. 

4. Writ of certiorari, and return on same. 

5. Order continuing- hearing until June 11 ; bond fixed at 
•tOjOOO.OO for each petitioner. 

6. Memorandum of recognizance of $5,()()().()() of each 
petitioner. 

7. Return and answcn* of E. C. Snvder, United States 
Marshal. 

8. Sti])uIation between parties tiled June 18, 1926. 

9. Order of June 18, continuing hearing to June 21, 1926. 

10. Stipulation between i)arties filed June 21, 1926. 

11. Memorandum opinion of Oourt, tiled July 30, 
1926. 

69 12. Order dismissing petition and discharging 

writ of habeas corpus; memoi'andum of a])peal 
noted and recognizance on appeal and ])ond for costs on 
ap])eal fixed, given, filed, and a])])roved. 

13. Transcri])t of record i-eturn by United Stat(‘s (k)m- 
missioner and filed in cause as return to writ of certiorari, 
including all papers exce])t certified copy of indictment, 
which is included in above item 1. 

14. Memorandum of tiling pro])osed statenunit! of evi¬ 
dence and notice of submission to Court. 

15. Memorandum of order of Sei)teml)ei- 3, 192(5, extend¬ 
ing time of the respond(*nt to file proposed amendments to 
statement of evidence. 

j 

16. Assignment of errors. 

17. Memorandum of submission and a])))roval of state¬ 
ment of evidence. 

18. This designation of record. 

ja:\iks s. easby-smitii, 

A. L. NEWMYER, 

MILTON W. KING, 

Attorneys for Petitioners. 


7-4553a 
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Tlie t'oregoillix (U‘sii4-iiati()ii cons(*iitc*d to. 

i ^ pp:ytox (K)kdox, 

States Attiniieji. 

Monorauft u at. 

January 11, 1027.—Statmunil of KvitUnice sii^nod and 
inado part of record. 


70 


Supreme Court of tlie District of (’olnmbia. 


Vnitki) States of Amkioca, 

District nf ("oluiiibuiy ss: 

I, Frank F. (’nnninu-liam, (Jerk of tlie Supreme Court of 
the District of (’olnml)ia, lienJiv certifv the fore^'inii’ Tiaices 
nnmhered from 1 to 00. both inclusive, to be a true and cor¬ 
rect transcri})t of the record, accordini;- to directions of 
counsel h(‘rein lih'd, copy of whicli is made ])art of this tran¬ 
script, in th(‘ niattcM* of Maurice Kay and Denjamin Kay, 
Habeas Cor})iis Xo. 12<S(), as the same remains nt)on tlie tiles 
and of I’ecord in said Court. 

In testimonv \vlu‘reof. I luM-c unto subscrilx* mv name and 

• • 

affi.x the seal of said Court, at the (Jty of Washini^ton, in 
said District, this 17tli dav of Januarv, 1027. 

[Seal Su])r(‘nie (’ourt of the District of Columliia.] 

FRAXK F. la'XXIXCHAM, 

etc fix'. 

71 In the SupiTum* (’ourt of thc‘ District of (^olumbia. 

Xo. 128(7 

In re MAruicE Kay and I>k.\mami.\ Kav. Petitionei's (Ad¬ 
dress: Investment Duildini:-, Washini^ton, I). C.). Habeas 
Corpus. 

StatoHciit nf Kr'ulcucc ami Xnticc of FUhuj ami Suhnussion 
of Statement nf Kriileiiei' ami Aelmnn'ledejmeui of Serv¬ 
ice. 

Oct. 7), 102(), bill of exce])tions submitted. H. C. Min. 2, 
P. 260. 
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Jamvs S. Eas1>y-Smil]i, IVoodward Building;; Alvin L. 
Xewmyer, Milton W. King, Investment Building, AVasliing- 
ton, D. C., Attorneys for Petitioners. 

(Original.) 


72 


In the Su])reme Court of the District of (^olumhia. 


Xo. 128(). 


In re .M.\ri;icK Kay and 1>kn.iamin Kay, Petitioners. 

Habeas Corpus. 

Xofirv of Filii/f/ and Sidj/niss/oi/ of Statcwcuf of Evidence. 


Peyton (loi-don, Ksep, Ihiited States Attorney for District 
of Columl)ia, and Xeil Burkinsliaw, Ks(i., Assistant United 
States Attornev for District of Columbia: 


Please take notice tliat the accom])anying statement of 
evidence in the above entitled cause, tiled this 2()th day of 
August, 192f), will be submitt(‘d to the Court for approval 
on the oth day of October, A. I). lt)2(). 


JAMES S. EASBV-SMITH, 
ALVIX L. XEAVMVEB, 

MILTOX \V. KIXO, 

Attorneijs for P(d If loners. 

Kecei])t of the foi-egoing notice, accompanied with copy 
of the ])etitionei‘s' statcmient of evidence in the above en¬ 
titled cause, is hei-eby acknowledged this 20th day of Au¬ 
gust, 1026. 

PEVTOX (JOKDOX, 
BvM.P. M., 

rntfed Sfafrs Affornc/f for file 

Dlstrlcf of C<dnmhla. 


Assista}it landed States Attornei/, 

for the District of CoJnjnhia. 
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75 Ill tlu‘ Siipr(‘nu‘ Court of the District of ColumiMa. 

Xo. Vim. 

Ill re MAriiu'K Kay and Bkx.jamiN Kay, PetitioiU‘rs. Habeas 

Corpus. 

Sfaf('}}ir)if of Evidence. 


Tills cause came on for li(‘arini»’ before tlie Honorable 
Adol])li A. Iloeblinii-, Associate Justice of the Supreme 
Court of till* District of Columbia, on the 21st day of June, 
lb2() upon the petition of the above nam(‘d ])(‘titioners 
Maiiric(‘ Kay and Benjamin Kay, for a writ of habeas 
cor])us dir(‘ct(‘d t(> Kdii'ar C. Snyder, United States Mar¬ 
shal for the District of Columbia and for a writ of cer¬ 
tiorari dirc*cted to the HonorabU* Xeedham C. Turna.i»’e, 
United States (Commissioner for th(‘ District of (Columbia 
and upon the rihiirn and answer of the said Kdiiur (A 
Snyd(M\ Cnited Statc‘s .Marshal for the District of Co¬ 
lumbia, to tlu‘ said ])etition and writ, and upon the return 
of said Xe(‘dham (c. Jhirnaiiw Ibiited States (Commissioner 
to the writ of cen’tiorari, and n])on tlu‘ sti])nlation tiled 
h(‘rein on th(‘ iStli day of Jniua 1!>2(), bi‘tw(‘en the res])t‘c- 
tiv(‘ ])arties ('oiiccrniny,- tlu‘ sai<l return of said Cnited 
States (’ommissioiKM', and ii])on the sti[)nlation tiled luavin 
on tla‘ 21st day of June, U)2(). betw(‘en the res])ective 
parties c-oncerniny th(‘ answea* and return of said United 
States Marshal and said Unit(‘d States (Conimissioiua*: the 
(h'fendants Maurici* Kav and Bmijamin Kav Ixann* nresiait 
in person and also beiny la'prescaited by their attorneys 
James S. Kasby-Smith, Alvin L. Xewmxaa* and .Milton \V. 
Kina-, Kspnirc's, and tlu‘ Unitinl State's be'iiii;’ re]>res(ait(‘d 
by X('il Biirkinshaw, las(inir('. .Assistant United States At- 
tornev for tlu' Distr'ct of (Columbia; 

The n'tiirn of said Xe'edham (7. 'rurnage. United 
74 States (’ommissioiier (a transcri])t of which is in¬ 
cluded in till' 1 ranscri]>t of ri'cord herein) showed in 
substaiK'i' as follows: 

That on .May 25, lb2(), thi're was iiU'd bi'fore said Cnited 
States (’ommissioner a com])laint by Xeil Biirkinshaw, As¬ 
sistant United States Attorney for the District of Columbia, 
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complaining that between April 20, 1923 and August 1, 
1924. the said petitioners Maurice Kay and Benjamin Kay 
did, in the District of Nebraska, violate Section 215 of the 
Penal Code of the United States and Section 37 of the Penal 
Code of tlie United States and Section 190 of the Revised 
Statutes of the United States and that said petitioners had 
fled the jurisdiction of tlie United States District Court for 
tlie District of Nebraska and are now in tlie District of Co¬ 
lumbia, and moving for a warrant of removal of said pe¬ 
titioners from the the District of (^olumbia to the District of 
Nebraska; and that on said May 25, 1926, the said peti¬ 
tioners ap])eared before said United States Commissioner, 
the United States being represented by said Neil Burkin- 
shaw and the ])etitioners being represented by James S. 
Easby-Smith; whereu])on the said defendants pleaded not 
guilty to the complaint; and thereupon a certified copy of 

tb(‘ indictment returned bv the Crand Jurv of the United 

• • 

States District Court for the District of Nebraska, charg¬ 
ing or attem])ting to charge said yietitioiiers with the of¬ 
fenses above set forth, was introduced by the United States 
and was received in evidence. 'Whereupon the said peti¬ 
tioners admitted their identitv, that is to sav that thev were 
resjiectively the identical ^Maurice Kay and the identical 
Benjamin Kay named in said indictment (which indictment 
is contaiii(.‘(l in tbe said ti‘ans('ript of proceedings of the 
said Piiited States Commissioner and in the transcrijit of 
record in this cause). 

No flirthei- evidence was offered by the United States 
or by the jietitioners. 

AVhereupon counsel for ])(‘titiv)ners objected to the 
75 issuing.' of the warrant of removal iiraved for bv the 
United States, and moved that the said complaint be 
dismissed u])on the following grounds, namely; 

That the first two counts of said indictment allege, if 
any offenses, offens(‘s completely committed in the District 
of Columbia and that the removal of ])etitioners for trial 
in the District of Ni‘braska would be in violation of their 
Constitutional rights under the Sixth Amendment to the 
Const it ution of th(‘ United States; and because tlie third 
count of said indictment is utterly void and of no effect in 
that it attempts to charge the ])etitioiiers with the crime of 
conspiring to commit an offense against the United States, 
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that is to say, coiispirini;- to vioh;!? Si'clioii 190 of the Ho- 
vised Statutes of tiie Ihiited States, wliieli said Section 190 
Revised Statutes is not a criminal or j)enal statute and 
neither defines nor denounces anv crime or otTense ai;"iinst 
tlie I'liited States. 

AVhereupon after ar<>*ument hy counsel for the respective 
parties, on .May 25, 27 and 28, 1920, tlie said Ignited States 

Commissioner on the said 28tli dav of Mav 1920, over- 

• • 

ruled the motions and contentions of ])etitioners and held 
that it a])])eared that the laws of the United States had 
been violated as diarized in the said com])laint and that 
ther(‘ was ])rol)ahle cause shown to believe tlie said ]X‘ti- 
tioners to be iruiltv of the allei>-ed otTenses: and said United 
States (’ommissioner thereipion ordered that said ])(‘ti- 
tioners lilve bond in the sum of $r),()()() each for their ap])ear- 
ance before the United States Disti’i'd Court for the Dis¬ 
trict of Nebraska and in default thereof to stand com¬ 
mitted to the jail of the District of Columbia: and 
that said defendants, fallini>- to ii’ive bond for their ap- 
])earance in tlH‘ District of Nebraska, the said United 

States (’ommissionei* issued, on tlie 2Sth dav of Mav, 

• • 

U)2f), a mittimus dir(‘cted to th(‘ said Kd<»-ar C. Sny- 
d,er, Unit(‘d States Marslial for tlie District of (^)lum- 
l>ia, di]'(‘ctini 4 ’ th(‘ said Uniteil Stat(‘s Marshal to take into 
custody and (h'liver to the ke(‘])er of the jail of the 
7f) District of Columbia the said ])etitioner .Maurice 

Kay; and that on said May 28, lf)2(), the said United 
States Commissioner issued anoth(‘r mittimus dir(‘cted to 
tlu‘ said Unit(‘d Stat<‘s Marshal and th(‘ k(‘(‘])er of said jail 
directin.ir thi‘ said United States Marshal to take into cus¬ 
tody the said PxMijamin Kay: and that the said United 

States Marshal did on said 28th dav of Mav, 192(1, take the 

• • 

said oetitioiuM's into enstodv and I'etain them in his custodv 

• • • 

until released on bond under and bv vii-tiu‘ of the writ of 
liab(*as corpus issued herein on the said 28th day of Mav, 
192(1. 

No furtlun* or otluu* (‘vidcnicc* was r)rfVi*(‘d eitlun* by the 
jjetitioiuu’s or by tlH‘ United States before tlu' Honorable 
Adol])h .V. Iloehlin.in’, .\ssociate JusMce of the Supreme 
Court of the District of (k)luml)ia, exc(‘pt the allei»'ation.s 
and admissions a})pearini»' in the jietition of said petitioners 
and the said answers and returns of said United States 
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^Nfarslial and said United States Commissioner and in the 
said stipulations. 

Wherenpon counsel for the respective parties ar«:ued the 
(luestions of law which had been raised before said United 
States Conunissioner and were again raised in the petition 
of said petitioners. 

Wlieren])on, after conclusion of said arguments, the said 
Associate Justice of the Supreme Court of the District of 
('olumbia took the cause under advisement; and thereafter 
on the JOth day of July, 1926, the said Associate Justice 
filed his written opinion overruling the contentions of the 
petitioners and passed an order dismissing said, petition 
and discharging the writ of habeas corpus. 

From which judgment and order the petitioners in open 
court noted an appeal to the Court of A])peals of the Dis¬ 
trict of Columl)ia and the court fixed the recognizance on 
appeal in the penalty of .$5,()()() as to each petitioner and 
a l)ond for costs in the penalty of $100 as to eacli petitioner; 

wliich recognizances and cost bond were dulv exe- 
77 cuted, appi’oved and filed on the said 30th day of 
July, A. D., 1926. 

And at the re(|uest of counsel this statement of evidence, 
which was submitted in due coui’se and in accordance with 
the rules, is accordingly signed and sealed and made a part 
of the record in this cause, nunc pro tunc, this 11th day of 
Januarv, 1927. 

A. A. HOFHLING, [seal.] 

Justice. 

Agreed to. 

PEYTON OOKDON, 

U. S. Attorueij. ! 
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BRIEF FOR APPELLANT. 


I. 

STATEMENT OF THE CASE. 

This is an appeal by Maurice Kay and Benjamin 
Kay, petitioners below, from a judgment of the Su¬ 
preme Court of the District of Columbia entered on 
July 30, 1926, dismissing a petition for habeas corpus 
and discharging the writ of habeas corpus theretofore 
issued by said Court in this cause. (Rec., pp. 47, 48.) 
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The Proceedings. 


April 28, 1926, the Grand Jury for the Federal Dis¬ 
trict Court for the District of Xebraska, Omaha Di¬ 
vision, indicted appellants. (Rec., pp. 6-16, inc.) 

April 28, 1926, the said P^ederal District Court for 
the District of Xebraska, caused to l)e issued bench 
warrants dii*ected to the United States Marshal for 


said Disti-ict for the arrest of appellants. (Rec., pp. 
MO, Ml, M2.) 

Api-il 29, 1926, said United States Marshal returned 
said wai’rants and cei'tilied that y)etitioners were not 
to he found within his District. (Rec., pp. 30, 31, 32.) 

May 23, 1926, Xeil Burkinshaw, Assistant United 
States Attorney, tiled an information and complaint 


hefoi’e the United States Commissioner for the District 


of Columbia, one of the appellees herein, moving for a 
wiii'i'ant of removal of a])p(‘llants from the District of 
Columbia to the District of Xebraska (Rec., pp. 20-23, 
inc., and p. 33); and alleged in said information the 
substance of tlie indictment, followed by the statement 
that a])])ellants were in the District of Columbia. (Rec., 
])p. 2()-2M>, inc.) Oti the same day appellants volun¬ 
tarily a])peared l^efoi-e said Commissioner, and, there- 
u])on, u])on ])eing arraigned and hearing the com- 
])laint read, a])])ellants ])leaded ‘Diot guilty^’ and 
waived ])roof of their identity. The prosecution 
thereu})on introduced in evidence certified copy of 
the aforementioned indictment. (Rec., insertion be¬ 
tween ])]). 18 and 19.) Xo other evidence was 
introduced to show ])robable cause and appellants 
offered no evidence. Thereupon a])pellants, through 
their counsel, moved that the information be dismissed 
and warrant for removal be denied; and on May 28, 
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192G, said Commissioner denied the motion and issued 
a mittimus committing- appellants to the custody of 
the United States ^larslial for the District of Colum¬ 
bia, one of appellees herein. (Rec., pp. 33, 37.) 

May 28, 1926, appellants filed in the Supreme Court 
of the District of Columbia a petition for writs of 
lial)eas corpus and certiorari; and on the same date 
said wi-its were issued, and appellants were released 
on ])ond i)ending' hearing. (Rec., pp. 1, 17, 18.) 

duly 30, 1926, the Supreme Court of the District of 
Columbia, after hearing, dismissed the petition for 
habeas corpus and discharged the writ of habeas cor¬ 
pus, from the judgment ordering which this appeal is 
taken. 

The Indictment. 

Briefly stated, the indictment charges as follows 
(Rec., p. 6): : 

FIRST COUNT: Appellants, doing business in the 

District of Columbia as attorneys under the firm name 

^ , 

of Kay and Kay, on July 2, 1924, devised within the 
District of Columbia a scheme for obtaining $136,- 
240.7.") f]-om Sarali 11. Joslyn of Omaha, Nebraska, by 
means of fraudulent pretenses to be made by them to 
Joslvn and her Omaha attorneys through use of the 
mails. The pretenses were to the effect that the pay¬ 
ment by the Treasury Department of a refund to 
Joslyn of Federal Estate taxes in the amount of $454,- 
1.3.').82 had been secured through the efforts and serv¬ 
ices of appellants in prosecuting, on behalf of Joslyn, 
the claim for this refund. The pretenses, the indict¬ 
ment charges, were fraudulent and were known by ap¬ 
pellants to be fraudulent in that the refund was,not 
secured through the efforts or services of appellants. 
Having devised this scheme, the indictment charges 



alleged to have heen 
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tliat Maurice Kay, for thi* ])ur|)()sc* of executiiyc; the 
scliomo, caused to ])e delivered l)y I uited States mail a 
letter addi’essed to Joslyu cMiclosiui;- l)ill for services 
ill the sum of 240.7.*), hcdiiii* d()% of the refund, 
which was ])ursuaut to a contract lietween a])pellants 
and Joslyn. This letter wa.^deposited by appellants 
in the Post t tllice at Washinuton, I). addressed to 
Joslyn. 

SKt’OXI) (‘OI^XT; A])])ellants on July 30, 1924, 
haviui;' d(‘visod th(‘ siduune described in the tirst count 
on July 30, 1924, caused to lx* delivered by United 
States mail a letter addressed to Joslyn's attorneys by 
^I. M. Doyle, attorney for appellants, making demand 
for full ])ayineiit of a])pellants' bill for services, pur¬ 
suant to contract Ix'tween Joslyn and a])])ellants. This 
letter was^deposited in the Post Otlice at Washington, 
1). (\, for mailing and delivery. 

THIRD UOUXT: A])pellants, between A])ril 20, 
192.’), and August 1, 1924, conspired with one Lewis L. 
Hamby, wlio is not indicted, to commit an offense 
against the rnitc‘d States. The offense charged is that 
ap])ellant Maurice Kay from ]\Iarch 24,1919, to August 
8, 1922, was an lnt(‘rnal Revenue agent; that a])pellant 
Renjainin Kay, fi'oin August 2, 1920, to A])ril 20, 1923, 
was a senior clerk in the P>ureau of Internal Revenue, 
and that tlu‘y aided in the ])rosecution before the In¬ 
ternal Rev(‘nue Bui'eau of a claim against the L^nited 

States within two vears after thev liad ceased to be so 

• • 

em])loy(*d, tin* ehiiin ix'i’ig that of Joslyn in tlie sum of 
.8.322,174.27 foi- a refund of estate taxes. 

The 0\'ert Acts charged are as follows: 


(1) On May 8, 1923, a])t)ellants called upon C. L. 
Farnsworth in Omaha and urged Farnsworth, who was 
business agent for Joslyn, to recommend their employ- 
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moiit to prosecute her claims before the Treasury De¬ 
partment. 

(2) On May 8, 1923, appellants called upon Joslyn’s 
Omaha attornevs and uri^'ed them to recommend their 
em])Ioyment for the same purpose. 

(3) On May 10,1923, appellants called upon Joslyn’s 
Omaha attornevs and consulted with them with ref- 
erence to the prosecution by appellants of such claims 
of Joslyn. 

(4) On 14, 1923, appellants at Washington, 

D. 0., ])i-esented to the Commissioner of Internal Rev¬ 
enue a letter addressed to him and signed by Joslyn 
I’eferring to Joslyn’s claim and requesting, in view of 
certain decisions and regulations therein cited, ,that 
tlie claim of Joslyn be reopened and allowed. 

(o) On ;May 23, 1923, appellants, at Washington, 
I). C., ])resented to the Commissioner of Internal Rev¬ 
enue another letter addressed to him and signed by 
Joslyn, enclosing certain papers in connection witli the 
claim and stating that in due course a brief would be 
submitted in support of the contention that the Joslyn 
claim should be allowed. 

(0) On June 2"), 1923, appellant, Maurice Kay, pre¬ 
sented to the Commissioner of Internal Revenue an¬ 
other letter addressed to the Commissioner and signed 
by Maurice Kay stating that by virtue of a power of 
attornev to Maurice Kav he authorized the above men- 

« V 

tioiied L. L. Hamby to execute the same as fully as 
might be done by Maurice Kay. 


II. 

ASSIGNMENT OF ERRORS. 

The errors assigned and relied upon by appellants 
are as follows: 
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1. The Court erred in dismissing tlie petition. 

2. The Court erred in discharging the writ of habeas 
corpus. 

3. The (.'onrt erred in refusing to discharge the peti¬ 
tioners from custodv and ordering that thev go without 
(lav. 

ft 

4. Tlie Court erred in ruling tliat the removal of 
l)etitioners from tlu‘ District of Nebraska is not in 
violation of tlieir constitutional rights under the Sixth 
Amendment to the Constitution. 

The errors assigned will l)e treated under the fol¬ 
lowing propositions: 

1. As the first two counts Charge a Complete Crime 
Committed in the District of Columbia, the Removal 
of Appellants to the District of Nebraska Would Be 


in Violation of the Sixth Amendment to the Constitu¬ 
tion of the Tnited States. 

2. The third count Charges No Offense Against the 
i’niled States and is Therefore Void. 


III. 

ARGUMENT. 

1. As the i'lrst Two Counts Charg'e a Corniolete Crime 
Committed in the District of Columbia, the Re¬ 
moval of Appellants to the District of Nebraska 
Would Be in Violation of the Sixth Amendment 
to the Constitution of the United States. 

Article VI of the Amendments to the Constitution 
})rovides as follows: 


“In all criminal ])rosocutions, the accused shall 
enjoy the right to a speedy and ])ublie trial, by 
an impai-tial jury of the State and District where- 
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in the/‘rime shall have been committed, which Dis¬ 
trict sliall have been previously ascertained by 
law * * (Italics supplied.) 

j 

Counts 1 and 2 of the Indictment and the endorse¬ 
ment thereon (Rec., pp. 6-11, 16) charge appellants 
with violation of Sec. 215, C. C. (now Sec. 338, Title 18, 
U. S. C.), the material part of which reads as follows: 

‘‘Whoever, having devised or intending to de- 
1 vise any scheme or artifice to defraud, * * * 

t shall for the purpose of executing such scherue or , 
I artifice * * * place, or cause to be placed, 

I any letter * * * in any post office, * ♦ * 

I or authorized depository for mail matter, to be;sent 
j or delivered *=>*=* shall knowingl>^cause_, 
{to l>e delivered by mail according to the direction 
thereon * * * letter, * # * • 

shall be fined not more than one thousand dollars, j 
or im])risoned not more than five years, or both.” ? 

\ 

In the case of Stokes v. United States, 157 U. S. 187, 

39 L. Ed. 667, the Supreme Court enumerated the ele¬ 
ments necessary to constitute a violation of Section 
215 C. C., namely: 

1. The persons charged must have devised a scheme 
or artifice to defraud, 

2. They must have intended to effect this scheme by 
opening or intending to open correspondence with 
some other person through the Post Office establish¬ 
ment, and 

3. In carrying out such scheme they must have either 
deposited a letter in the Post Office or taken or re¬ 
ceived one therefrom. 

Since the decision in the case of Stokes v. United 
States, supra, Sec. 215, C. C. has been amended to in- 
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elude an alternative fourth element, namely, causing 
the mail to be delivered. Obviously, this amendment 


to Section 215 C. C. does not eliminate the necessitv for 


charging the three elements above enumerated, but 
simply adds an alternative fourth element. 

'fhe a})peliants are residents of tlie District of 
Oohimbia, one having been born here and both having 
lived here ])ractically all their lives. They have never 
been citizens nor residents of the State of Nebraska 


(Kec., p. 45, Op. of Oourt). The indictment charges 
that the scheme to defraud was devised in the District 


of Ck)luml)ia, that the intention to use the mails for 
the pur})ose of carrying out the scheme was formed in 
the District of Columbia, and that the letters delivered 
at Omaha were mailed, or caused to be mailed, by ap- 
])ellants in the District of Columbia (Rec., pp. G, 7, 9, 
10, 11, 45). 

Every element of a completed crime under Sec. 215, 
C. C. supra, is therefore alleged to liave been com¬ 
mitted in the District of (V)lumbia, namely, the de¬ 
vising of the scheme to defraud, the forming of the 
intention to effect the scheme by use of the mails and 


the depositing of the letters in tlie Post Office at Wash¬ 
ington, 1). C.; and the averment in the first and second 
counts of delivery of the letters at Omaha, Nebraska, 
is necessarily sur])lusage, inasmuch as these counts 
show on their face a c()m])leted crime committed within 
the District of Columbia. 


The learned trial Justice of the Court below, in his 
opinion, states that to remove the appellants to 
Nebraska manifestly would be a hardship to them and 
that their situation is an appealing one (Rec., p. 45), 
but he bases his refusal to decide with appellants on 
the authority of Salinger v. Loisel, 224 U. S., 238, 68 
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].. Ed. 989, the most recent decision of the Supreme 
Coind constrnine.’ Section 215 of the Criminal Code. 

AVe respectfully submit that this case is readily dis- 
tini;'uishahle from the case at har. In the Salinger 
case, which, p'arenthetically, was a disgraceful effort, 
])y repeated bond jumping and otherwise, to defeat the 
])r()cesses of the courts, the indictment was returned 
in the District C'ourt for the District of South Dakota. 
Tho transcript of record in the Salinger case (See 
Transcri])t of Record, Supreme Court of the United 
States, ()ctol)er Term, 1923, Xo. 341, pertinent extracts 
tlierefrom being printed in an Appendix to this brief), 
shows that the scheme to defraud was devised in South 
Dakota, that the intention to use the mails for carrying 
out the scheme was formed in South Dakota, and that 
the letters were delivered in South Dakota, although 
they ha])peiK‘d to have been mailed in Iowa. These 
facts are entirelv different from the facts in the case 


at bar, where, as above stated, all the elements of a 
completed crime, from the devising of the scheme to 
the mailing of the letters, were committed within the 
District of Columbia. As showing that the Supreme 
Court clearly had in mind that the mailing of the let¬ 
ters in Iowa was ])urely incidental to the commission 

of the crime iii South Dakota, the opinion of that Court 

• 

ill the Salinger case states that ‘‘the indictment then 
adds. In an (wplanator)! irai/, that, on the day preceding 
the (h'livery, the defendants had caused the letter to be 
))laced in the mail at Sioux City, Iowa, for delivery at 
Viborg [ S. 1).], according to the direction thereon.” 
(Italics supplied.) 

And at the very outset of that part of the opinion 
in the Salinger case involving the question here under 
consideration, the Supreme Court, speaking through 
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Mr. Justice Van Devanter, is very careful to set forth 
a general statement of the law upon the subject, upon 
which statement appellants in this case cheerfully rely, 
namelv: 

‘‘It must be conceded that, under the Sixth 
Amendment to the Constitution, the accused can¬ 
not be tried in one district on an indictment show- 
ini*- that the offense was not committed in that 
district; and it also must be conceded that there 
is no autlioritv for a removal to a district other 
than one in whicli the Constitution permits the 
trial to be had.” (Salinger v. Loisel, supra.) 

And further, at the close of the same phase of the 
Salinger opinion, the Supreme Court says: 

“AVe conclude that there is no sound basis for 
tlie claim that tlie indictment sliows that the 
offense u'as uof (‘omwitird in tlie district to which 
removal is sought.” (Italics supplied.) (Salinger 
V. Loisel, supra.) 

AVe therefore submit that the Court below was in 
error in its decision to discharge tlie writ of habeas 
corpus on the sole ground that the Salinger case re¬ 
quired such decision, as the Salinger case was appli¬ 
cable to the removing to South Dakota of a defendant 
who was charged with committing an offense in South 
Dakota, whereas in the case at bar the removal of ap¬ 
pellants to Nebraska will be a removal to a district 
other than the one wherein the crime was committed, 
in violation of the Sixth Amendment to the Constitu¬ 
tion. 

And we furthermore earnestly insist that the 
Salinger Case, in view of its very definite statements 
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ot‘ the law liereiiiahove quoted in respect to the Sixth 
Amendment, instead of being- an authority or direction 
to the Court below to discharge the writ of habeas 
corpus, which will result in appellants’ removal to 
Nebraska, is a distinct authority and direction to the 
Court below to do the contrary. 

2. The Third Count Charges No Offense Against the 
United States and is Therefore Void. 

i 

The contents of the Third Count of the indictment 
and the endorsement thereon show that the charge 
contained in the third count is a violation of Sec. 37 
C. C. (now Sec. 88, Title 18, C. S. C.) in conspiring to 
commit an offense against the United States under.Sec. 
190 R. S. (now Sec. 99, Title 5, U. S. C.) (Rec.,' pp. 
11-lG). 

Sec. 37 R. S. (now See. 88, Title 18, U. S. C.) reads, 
so far as material, as follows : 

“Conspiring to Commit Offense Against 
United States.—If two or more persons conspire 
eithei* to commit any offense against the United 
States * * * and one or more of such parties 

do any act to effect the object of the conspiracy, 
each of the ])arties shall be fined not more than 
.'^1(),()00 or imprisoned not more than two years, 
or both.” ; 

Sec. 190 R. S. (now Sec. 99, Title 5, U. S. C.) pro¬ 
vides as follows: 


“Ex-officers or Employees Not to Prosecute 
Claims in Do])artments.—Tt shall not be lawful for 
any person appointed as an officer, clerk, or em- 
])loyee in any of the departments, to act as coun¬ 
sel, attorney, or agent for prosecuting any claim 




ai;cunsi the United States \vhich was pending in 
either ot‘ said departments while he was said 
oilicer, clerk or ein])Ioyee, nor in any manner, nor 
l)y any means, to aid in the prosecution of any 
siicli claim, within two vears after lie shall have 
ceased to he said otlicer, clerk or employee.” 

From the foregoing, it will he observed that in order 
that the third count of the indictment he valid, it must 
charge (1) a conspiracy (2) to commit an offense 
against the United States. The third count definitely 
chargi‘s a cons])iracy, and the question at issue is 
wh(‘ther it charges that the defendant conspired to 
commit an offense against the United States. 

Sec. U)() K. S., which aptiellants are charged with 
cons])iring to violate, contains no provision for ])unish- 
ing its violation. A ])erson violating it can not be 
imprisoiKMl, fined, nor penalized. 

The h‘gislative historv of Sec. 190 K. S. clearlv shows 
that (’ongress intended that there should he no penalty 

of anv kind whatsoever incident to its violation. This 

« 

provision was first enacted as Section 5 of the Post 
onice Appro])i'iation Act for the fiscal year ending 
dune do, 187d (17 Stat. 199, 202). Representative Gar- 
iield of Ohio introduced this provision as an amend- 
imait to the lh>st Office Appropriation Bill. As intro¬ 
duced, it was ])ractically the same as finally enacted 
into law, exce])t that, as introduced, it was made the 
duty of the heads of the departments to enforce its 
})rovisions. It was amended hv the House Committee 
of the AVhole to contain a provision making its viola¬ 
tion a misdemeanor jiunishable by fine or imprison¬ 
ment or both. It was adojited by the House as amended 
by the Committee of the Whole (Congressional Globe, 
42nd Congress, pp. 184G-7). When considered by the 
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Senate in the Committee of the Whole the amendment 
containing the penal provision was stricken out; (Con¬ 
gressional Globe, 42nd Congress, })}). 3135-3179). The 
House disagreed witli this change and a conference 
was ai)poinled. The conference recommended the 
elimination of this amendment, and both Houses 
adopted tlie conference recommendation, thus omitting, 
after consideration In' both Houses of Congress, the 
amendment ])roviding a penalty for its violation. 

So far as the construction of Sec. 190 R. S. is con¬ 
cerned, the Attornev General has rendered several 
oi)inions, l)ut not on the point here involved. The 
only court decision appears to be that contained in the 
case of Van Metre v. Nunn, 116 Minn. 444, where a 
lawvcr, formerlv Chief Clerk of the White Earth In- 
diaii Agency, entered into an agreement with an In¬ 
dian to recover from the United States the value of 
some timber cut bv the United States from her land. 
He was not successful in his claim before the Commis- 



act of Congress reimbursing the Indian for the timber. 
He was not paid his fee, and brought suit for the same. 
One of the defenses was that the contract was not a 
legal one in view of Section 190 R. S. The court ap¬ 
parently decided the case mainly on another defense, 
that is, that the Indian’s signature was obtained by 
fi'aud, but took occasion to state that Section 190 R. S. 
forbids during the time limited the i)erson named from 
acting as counsel, attorney or agent, in the collection 
of anv claim against the United States, which was 
])ending in any of the departments while he was such 
oHicer, clerk or employee. And, we submit, the only 
effect of this statute is simply to make invalid con¬ 
tracts entered into in violation of its provision, and 
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])rol»ably to aiitliorize department heads to prevent, by 
dis]»arment and otherwise, a violation of its provision. 

Tile Supreme Court of the United States has had 
])efoi-e it this precise question, although not involved 
ill connection with Section 190 R. S. 

In United States vs. Britton, 108 U. S. 199, 27 L. Ed. 
()98, delVndants were indicated for violating Sec. 37, 
C. C. in that they conspired wilfully to misapply funds 
of a national hank liy jirocuring to be declared a divi¬ 
dend when there were no net profits to pay it, in viola¬ 
tion of Sec. 5204 R. S. No fine, imprisonment, or 
penalty is specifically imposed for a violation of Sec. 
5204 It. S., just as no fine, imprisonment or penalty of 
any kind is im])osed for a violation of Sec. 190 R. S. 
The Court held that procuring the declaration of a 
dividend when there were no net profits to pay it was 
not a wilful misap})lication of funds for which punish¬ 
ment was provided by statute, and that a conspiracy to 
cause such a dividend to be declared was not a con¬ 
spiracy to commit an offense against the United States, 
althounh it is forliidden bv Sec. 5204 R. S. 

Also in United States v. Stephenson, 215 U. S. 200, 
54 L. Ed. 157, the Court had before it an indictment 
cliarging a conspiracy, under Sec. 37 C. C., to commit 
the offense of assisting alien contract laborers to 
migrate into the United States in violation of the 
statutes of the United States. The court below reached 
the conclusion that assisting alien contract laborers 
“was not punishable as a crime by indictment under 
the immigration acU’ and therefore ‘Tield that it fol¬ 
lowed that to conspire to assist such migration was not 
an offense against the United States within the mean¬ 
ing of Section 5444 of the Revised Statutes of the 
United States (Section 37 C. C.)’’ (United States v. 
Stephenson, supra). 
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The Supreme Court, however, in its opinion written 
by Mr. Justice Day, held as follows: 


‘‘Inasmuch as we have already held that Con¬ 
gress, in making the assistance of contract labor¬ 
ers into the United States a misdemeanor, has 
made the same a crime indictable as such, under 
the immigration act, * * it must necessarily fol¬ 
low that, if two or more persons, as is charged in 
the indictment undei* consideration, conspired to 


assist such importation, they do conspire to.com¬ 
mit an offense ayaint^t the United States rvithln the 
terms of Section 5440 of the R. S, [Section 37 
C. C.] ” (United States v. Stephenson, page 

202). (Italics supplied.) 


It will therefore he noted that the Supreme Court 
has definitelv held that an offense against the United 
States within the meaning of Section 37 C. C. is an 
offense which is a crime, indictable as such. i 
Somewhat later, in 1921, the Supreme Court en¬ 
larged the scope of the decision in the case of United 
States V. Stephenson, supra, to include within the term 
“offenses” the violation of a law which contempljated 
penalties. This was in the case of United States v. 
Hutto et ah, 256 U. S. 524, 65 L. Ed. 1073. Hutto .was 
indicted under Sec. 37 C. C., charging conspiracy to 
violate the law prohibiting persons employed in' In¬ 
dian Affairs from having any interest in any trade 
with Indians and prescribing a penalty of $5,000 for 
its violation. The Supreme Court, in its opinion writ¬ 
ten by Mr. Justice Pitney, held as follows: 


“And we deem it clear that a conspiracy to 
commit any offense which, by act of Congress, is 
])rohibited in the interest of the public policy of 
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the United States, altliongli not of itself made 
])nnisliahle l>y criminal ])rosecution, but only by 
suit for is a conspiracy to commit an 

‘()fl\‘nse airainst the United States’ within the 
meaning of (haminal Uode, and provided there 
he the necessary overt act or acts, is punishable 
under the terms of that section.” (Italics sup- 
I)lie(L) 


The (’irenit Court of A])peals for the Second Circuit, 
lias held to same efU'ct in the case of Radin v. United 
States, 181) Fed. odS, 111 C. C. A. 6, in which the court 
held that the words ‘‘any offense against the United 
States" within the meaning of Sec. 37 C. C. contem¬ 
plate offenses made a crime by the laws of the United 
States, and further the Circuit Court of Appeals for 
the Sixth Circuit in the case of Biskind v. United 
States, ‘281 Fed. 47, held that a cons])irac 3 ’ to effect 
a contemptnons disobedience of, or resistance to, lawful 
])rocess of the Federal Court in a criminal cause, which 
is punishabl(‘ by fine or imprisonment, is a conspiracy 
to commit an offense against the United States. 

From the foregoing authorities, it is apparent that 
the offense against the Ibiited States contemt)lated by 
Section 37 C. (\ is one which imposes a fine or im- 
])risonment or a ])enalty of some sort. In the instant 
case there is no fine, imprisonment or penalty that can 
be imposed for violating Sec. 190 R. S.; in other words. 
Sec. 190 R. S. is neither a criminal nor a penal statute; 
and we submit that an indictment charging a con¬ 
spiracy to violate Sec. 190 R. S. is not a conspiracy to 
commit anv offense against the United States within 
the meaning of Sec. 37 C. C., and that the indictment 
is therefore void and of no effect. 



17 


CONCLUSION. 

We therefore sn])mit, in conclusion, that the Court 
below was in error in dismissing the petition for 
habeas corpus and in discharging the writ of habeas 
C()i*})us, and that its judgment should be reversed. 

Respectfully submitted, 

James S. Easby-Smith, 

David A. Pine, 

A. L. Newmyer, 

Milton W. King, 

Attorneys for Appellants. 

Kasby-Smith, Pine &: Hill, 

Of Counsel. 

APPENDIX. 

Extract from Indictment contained in Transcript of 
Record in case of Salinger v. Loisel, supra: 

I 

‘‘The Grand Jurors of the United States ■ of 
America, good and lawful men, summoned from 
the bodv of tlie District aforesaid, then and there 
l)eing duly empanelled, sworn and charged by the 
court aforesaid to diligently inquire and true 
presentment make for said District of South 
l)akota, in the name and bv the authoritv of the 
United States of America, upon their oaths, do 
jiresent: 

“That Fred C. Sawver, whose full first name 
is to the Grand Jurors unknown; C. H. Bur¬ 
lingame, whose full first name is to the Grand 
Jurors unknown, and B. 1. Salinger, Jr., whose 
full first name is to the Grand Jurors unknown, 
hereinafter called defendants, at and about the 
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month of XovombcM-, 1917, tlie exact date being to 
the (Jraiid Jurors unknown, did devise a scheme 
and artifice to defraud and for obtaining money by 
means of false and fraudulent pretenses, repre¬ 
sentations and promises from the ^lidland Pack¬ 
ing Company 

[Then follows the iiaines of other persons described 
as ‘‘victims’’] ^ ^ 

“That hei'etofore, to-wit: On the dates and at 
and dui'ing the times hereinbefore specified, in 
tjtr Disfrid of Sonfh Dal'ota and n'ifJiln the South¬ 
ern Dirts'io)) th(‘reof, and within the jurisdiction 
of this court, the said defendants, having hereto¬ 
fore devised, and intending to devise a scheme 
and artifice to defi*aud said cor])oration and said 
victims of its and their money and property in and 
by the vai‘ious false and fraudulent i)retenses, rep* 
I’esentations, ])romises, ]u*actices, artifices and de¬ 
vices as hereinaftei* more ])articularly set fortli; 

[Then follows a list of the false pretenses, etc.] 


“And the said defendants, so having devised 
and int(‘nding to devise the aforesaid scheme and 

artifice to defi-aud, did, on or about the 1st dav of 

* 

April, 19*20, in and for executing said scheme and 
artifice and attem])ling so to do. and for the ])ur- 
])ose and with the intention on their part of 
(‘xecuting said scheme and artifice and attempting 
so to do, milawfully, feloniously and knowingly, 
did cause to Jjc delii'ered hi/ mail hi) the ])OStoffice 
establishment of the United States arcording to 
th(' direction thereon, at the toirn of Vihorf) and 
irithin the Dirision and District aforesaid, and 
irifhin tJo' jurisdiction of this court, a certain let- 
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ter, dated at Sioux City, Iowa, and enclosed in an 
envelope and addressed and directed to Mr. Mar¬ 
tin Christiansen, Viborg, S. D., R. No. 2, Box 74, 
and which said envelope then—there bore a return 
card as follows, to-wit: 

Midland Packing Company. Midland Packing 
Co., Sioux City, Iowa, U. S. A. 
and which said envelope and letter therein con¬ 
tained was by tlie said defendants lately before, to- 
wit: on the 31st day of March, 1920, placed and 
caused to be placed in the mails of the United 
States with an uneancelled two (2) cent postage 
stamp thereon, at the City of Sioux City, in the 
State of Iowa, for mailing and delivery, with the 
intent on the part of the defendants that said 
letter and said envelope should be carried by the 
mails of the United States and delivered to the 
said ^lartin Christiansen, one of the said victims, 
and the person to whom it was directed, according 
to the directions thereon, at the town of Viborg, 
State of South Dakota, and which said letter afore¬ 
said was thereupon delivered by mail by the post- 
office establishment of the United States accord¬ 
ing to tlie directions thereon, which said letter 
was as follows (omitting the pictures engraved 
on ])rinted letterhead thereof), to-wit: * * 

(Italics supplied.) 
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the mails in furtherance of a scheme to defraud 
and on the same dav the District Court caused to 
be issued bench warrants directed to the United 
States Marshal for that District for the arrest of 
the appellants. On the following day the United 
States Marshal returned these warrants and certi¬ 
fied that ai)pellants were not to be found within 
his District. Thereafter, the petitionei^ being 
found in the District of Columbia, on May 25,1926, 
the United States Attorney instituted proceedings 
befoi-e the United States Commissioner for the Dis¬ 
trict of Columbia for the removal of the appellants 
from the District of Columbia to the District of 
Nebraska. (Rec. pp. 20-23.) Appellants volun- 
tai-ily appeai'ed before said Commissioner, were ar¬ 
raigned, heard the complaint read, pleaded not 
guilty, and waived proof of their identity as the 
same Maurice and Benjamin Kay named in the 
indictment filed in the Nebraska District Couri. 
The United States having introduced in evidence 
a certified copy of the aforementioned indictment, 
and no other evidence being offered by either the 
United States or the defendants, counsel for the 
appellants herein moved that removal be denied. 
Thereupon, after argument of coimsel on the ques¬ 
tions of law raised by the indictment, the Commis¬ 
sioner denied the motion and issued a mittimus com¬ 
mitting the appellants to the custody of the United 
States Marshal for the District of Columbia, one 
of the appellees herein. (Rec. pp. 33-37.) 
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On May 28,1926, appellants filed in the Supreme 
Court of the District of Colmnbia a petition for 
writs of habeas corpus and certiorari, and oh the 
same date writs were issued and appellants re¬ 
leased on bond pending hearing. (Rec. pp. 117- 
118.) On July 30, 1926, the Supreme Court of 
the District of Columbia, after examination of the 
petition, the writ, and the return thereto, and after 
argument of counsel, dismissed the petition and 
discharged the writ. 

The indictment contains three counts (Rec. p. 6): 

FIRST COUNT: That the appellants, do¬ 
ing business in the District of Columbia as 
attorneys undei* the name of Kay & Kay, 
devised on July 2, 1924, within the District 
of Columbia, a scheme for obtaining $136,- 
240.75 from Sarah H. Joslyn of Omaha, 
Nebraska, by means of fraudulent pretenses 
to be made by them to Joslyn and her Omaha 
Attorneys through use of the mails. The 
pretenses were to the effect that the pa3anent 
by the Treasury Department of a refund to 
Joslvn of Federal estate taxes in the amount 
of $454,135.82, had been obtained through the 
efforts and services of appellants in prose¬ 
cuting on behalf of Joslyn the claim for this 
refund. The pretenses, the indictment 
charges, were fraudulent and were known by 
appellants to be fraudulent, and that the re¬ 
fund was not obtained through their services. 
Having devised this scheme, the indictment 
charges, Maurice Kay, for the purpose of 
executing the scheme, caused to be delivered 
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by United States mail at Omaha, Nebraska, 
a letter addressed to Joslyn enclosing bill 
for sei*vices in the sum of $136,240.75, being 
thirty per cent of the refund pursuant to a 
contract between the appellants and Joslyn. 
The indictment charges that the letter, as the 
defendants well knew, had been deposited in 
the Post Office at Washington, D. C., on July 
16, 1924, enclosed in an envelope bearing a 
United States twelve-cent postage stamp and 
a return card direction of the address of the 
appellants. 

SECOND COUNT: That the appellants 
on July 30, 1924, having devised the scheme 
described in the first count, within the Dis¬ 
trict of Columbia, caused on July 30, 1924, 
a letter addressed by their attorneys to be 
delivered by United States mail to Joslyn’s 
attorneys at Omaha, Nebraska, making de¬ 
mand for full payment of appellants’ bill for 
services pursuant to the aforementioned con¬ 
tract. This letter also was deposited in the 
Washington, D. C., post office for mailing 
and delivery. 

THIRD Y^OUNT: That the appellants, 
bet\veen April 20, 1923, and August 1, 1924, 
conspired with one Lewis L. Hamby, who w'as 
not indicted, to commit an offense against the 
L'nited States, in that appellant Maurice 
Kay, from March 24,1919, to August 8,1922, 
w’as an internal-revenue agent in the employ 
of the United States, and that appellant 
Benjamin Kay, from August 2, 1920, to 
April 20, 1923, was a senior clerk in the 
Bureau of Interaal Revenue, and that they 
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aided in the prosecution before the Internal 
Revenue Bureau of a claim against the 
United States within two years next after 
they had ceased to be so employed, the claim 
being that of Joslyn, in violation of the laws 
of the United States (Section 190, R. S. U. S., 
now Section 99, Title V, U. S. Code). ; 

The overt acts in the indictment are as follows: 

1. Appellants called upon C. L. Farns¬ 
worth in Omaha, business agent for Joslyn, 
on May 8, 1923, to recommend their employ¬ 
ment to prosecute her claims before the 
Treasury Department. 

2. On May 8, 1923, appellants called upon 
Joslyn’s Omaha attorneys and urged them to 
recommend appellants’ employment for the 
same purpose. 

3. On May 10,1923, appellants called upon 
Joslyn’s Omaha attorneys and consulted 
with them in reference to prosecution by 
them, appellants, of such claims of Joslyn. 

4. On May 14, 1923, appellants, at Wash¬ 
ington, D. C., presented to the Commissioner 
of Internal Revenue a letter addressed to 
him and signed by Joslyn referring to 
Joslyn’s claim and requesting, in view of 
certain decisions and regulations therein - 
cited, that the claim of Joslyn be reopened 
and allowed. 

5. On May 23, 1923, appellants, at Wash¬ 
ington, D. C., presented to the Commis¬ 
sioner of Internal Revenue another letter 
signed by Joslyn enclosing certain papers in 
connection with the claim and stating that 
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in due course a brief would be submitted in 
support of the contentions of the Joslyn 
claim. 

6. On June 25, 1923, appellant Maurice 
Kay presented to the Commissioner of In¬ 
ternal Revenue another letter addressed to 
the Commissioner and signed by Maurice 
Kay stating that by virtue of a power of 
attornev to himself he authorized the above- 
named L. L. Hamby to appear and act for 
him. 

ARGUMENT 

It is contended that the first two counts charge a 
complete crime committed in the District of Colum¬ 
bia and that tlie removal of appellants to the Dis¬ 
trict of Nebraska would be in violation of the 
Sixth Amendment to the Constitution of the 
United States, which provides in criminal prosecu¬ 
tions the right to a speedy and public trial by an 
impartial jury of the state and district wherein the 
crime shall have been committed. 

It was conceded on hearing of the habeas corpus 
case below that if anv one of the three counts in 
the indictment was valid it would be adequate to 
authorize the removal of the appellants herein to 
the demanding District. However, it is the inten¬ 
tion of the appellees to show that all three counts 
in the indictment are sufficient, both as pleadings 
and for the purposes of removal. 

Counts 1 and 2 of the indictment charge appel¬ 
lants with violation of Section 215 of the Criminal 
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Code of the United States, the material part of 
which reads as follows: 

Whoever, having devised or intending to 
devise any scheme or artifice to defraud, 

* * * shall, for the purpose of executing 

such scheme or artifice, * * * place, or 
cause to be placed, any letter * * * in any 
post office * * ♦ or authorized deposi¬ 
tory for mail matter, to be sent or delivered 

* ^ ^ OR SHALL KNOWINGLY 

CAUSE TO BE DELIVERED BY MAIL 
ACCORDING TO THE DIRECTION 
THEREON * * * any such letter 

letter * * * shall be fined not more 

than one thousand dollars, or imprisoned not 
more than five years, or both.” (Lai*ge cap- 
tals ours.) 

! 

Identically the same issues were presented in the 
case of Salinger v. Loisel, decided by the United 
States Supreme Court, 265 U. S. 224. The hold¬ 
ing of the court in regard to the matter was thus 
stated in the opinion: 

The indictment charges that the defend¬ 
ants, of whom Salinger is one, devised a 
scheme and artifice to defraud divers per¬ 
sons by means described, and thereafter, for 
the purpose and with the intent of executing 
their scheme and artifice, did unlaw’fully and 
knowingly ‘‘cause to be delivered by mail,” 
according to the direction thereon, at Viborg 
within the southern division of the District 
of South Dakota, a certain letter directed 
to a named person at that place, the letter 
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<iiid tile directioM being particularly de¬ 
scribed. "riie indictment then adds, in an 
explanatory way (see Horner v. United 
Staten, 143 U. S. 207. 213) that on the day 
l^receding the delivery the defendants had 
cause<l the letter to be placed in the mail at 
Sioux City, Iowa, for delivery at Viborg ac¬ 
cording to the direction thereon. There 
were other counts in the indictment but they 
need not be particularly noticed, for the one 
just described is a fair sample of all. 

A letter may be mailed without being de¬ 
livered, but, if it be delivered according to 
the address, the person who causes the mail¬ 
ing causes the deliveiy. Not only so, but the 
l)lace at which he causes the delivery is the 
place at which it is brought about in regular 
coui*se by the agency which he uses for the 
purpose. United States v. Kenofshey, 243 
U. S. 440, 443. Vvere the Government at¬ 
tempting to prosecute at both places, a ques¬ 
tion might arise as to whether it should be 
required to elect between them (see Haas v. 
Henkel, 216 U. S. 462, 474) ; but, as there 
is no such attempt here, that question need 
not be considered. The appellant relies on 
United States v. St ever, 222 U. S. 167, as 
showing that the offense was conurdtted at 
tile place of the deposit and not at that of 
the delivery; but the case is not in point. 
It arose before the statute was changed. 
Tlie indictment there was in two counts. 
One was based on the original statute and 
was expressly abandoned by the Government. 
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The other was based on another statute relat¬ 
ing to the use of the mail in promoting lot- 
teiies and other schemes of chance. 

Section 215 is a reenactment, with changes, 
of an earlier statute which made it an offense 
for the deviser of a scheme or artifice to de¬ 
fraud to place or cause to be placed in the 
mail any letter in furtherance thereof, but 
did not contain the clause making it also an 
offense for the deviser to cause such a letter 
“to be delivered by the mail according to the 
direction thereon.’' Under the original 
statute the offense was held to be complete 
when the letter was placed in the mail de- 
positoiy for transmission, and the place of 
the deposit was held to be the place of com¬ 
mission, regardless of whether or where the 
letter was delivered. The appellant insists 
that the introduction of the new clause into 
the statute as reenacted is not of material 
significance here. We are of a different 
opinion. That clause plainly provides for 
the punishment of the deviser of the scheme 
or artifice where he causes a letter in further¬ 
ance of it to be delivered by the mail accord¬ 
ing to the direction on the letter. This is 
done by way of enlarging the original defini¬ 
tion of the offense, the clause dealing with the 
placing of such a letter in a mail depository 
being retained. Evidently Congress in¬ 
tended to make the statute more effective and 
to that end to change it so that, where the 
letter is delivered according to the direction, 
such wrongful use of the mail may be dealt 
with in the district of the deliverv as well as 
in that of deposit. 
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We conclude that there is no sound basis 
for the claim that the indictment shows that 
the offense was not committed in the district 
to which removal is sought. An effort was 
made to strengthen that claim by producing 
testimony tending to show that Salinger was 
not in that district at the time. But of that 
effort it suffices to say that the nature of the 
offense is such that he could have committed 
it, or have participated in its commission, 
even though he was not then in the district. 
In re Paliser^ 136 U. S. 257; Horner v. 
United States, 143 U. S. 207, 213; Burton 
V. United States, 202 U. S. 344, 386. 

The Justice of the Supreme Court of the Dis¬ 
trict of Columbia hearing this cause below wrote 
a memorandum opinion in which he refers at 
lengtli to the identical questions raised in the 
Salinger and the instant causes. As an appendix 
to his opinion he sets fortli the indictments in this 
and the Salinger cases in parallel columns in order 
to show the resemblance of offenses and of charges. 
(Rec. pp. 46-47.) The opinion in part of the 
Court below is as follows: 

As the (\)urt reads the indictment in the 
instant case, it is not readily distinguishable,, 
so far as concerns the matter now under con¬ 
sideration, from the indictment in the 

/ 

Salinger case, supra. Here, it is alleged that 
defendants, in furtherance of a scheme or 
artifice to defraud devised by them, caused 
to be delivered by mail, according to the 
direction thereon, at Omaha, Nebraska, a 
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certain letter directed to a person at that 
place; the letter and the description being 
particularly set forth; and the indictment 
then adds, in an explanatory way (just as in 
the Salinger indictment), that the letter, 
lately before (to-wit, on a date named), had 
been deposited in the post-office of the United 
States at Washington, in the District of 
Columbia, by them, enclosed in an envelope 
bearing a described direction and address. 

For the purpose of comparison, appro¬ 
priate extracts from the indictment herein 
and from the indictment in said Salinger 
case are set forth, in parallel columns, in an 
Appendix attached hereto. 

According to the rule of decision an¬ 
nounced in the Salinger case, the defendants 
herein might properly have been indicted and 
prosecuted in the District of Coliunbia for 
the offense of mailing the letter therein; or 
they may be indicted and prosecuted in the 
District of Nebraska, for the offense of caus¬ 
ing the letter to be there delivered. In other 
words, the act of mailing a letter of the pro¬ 
hibited class constituted an indictable offense 
at the place where mailed; and the same act 
of mailing, if such letter be delivered to the 
addressee, constitutes a further offense with¬ 
in the statute; and which latter may be prose¬ 
cuted at the place of the delivery. 

Here, the Government has seen fit to prose¬ 
cute the defendants, not in the District of 
Columbia for the offense of ynailing therein 
a letter alleged to have been of the prohibited 
class; but in the District of Nebraska for 
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the offense of causing such letter to be de¬ 
livered, according to the address, in that 
district. 

The defendants are residents of this Dis¬ 
trict, one having been bom here, and both 
liaving lived here all of their lives; they have 
never been citizens or residents of the State 
of Nebraska; and it is alleged that the scheme 
or artifice to defraud was devised in the Dis¬ 
trict of Columbia; that the intention to use 
the mails for the purpose of carrying out 
said fraudulent scheme was formed in said 
District; and, finally, the two letters de¬ 
livered in Omaha, Nebraska, were mailed, or 
caused to be mailed, by petitioners in the 
District of Columbia. 

It may be a matter of convenience to the 
Government, so far as concerns the matter 
of the production of its testimony, to select 
the District of Nebraska as the place of in¬ 
dictment and trial; but to remove the peti¬ 
tioners to Nebraska, under all of the cir- 
cmnstances stated, manifestly, will be a hard¬ 
ship, so far as they are concerned. 

While the situation is an appealing one, 
the diiiicultv which confronts the Court 

4> 

grows out of the fact that Congress, by said 
Section 215, Criminal Code, has enlarged 
the offense of using the mails to defraud, 
and has therebv made it to be an offense, 
not only to mail a letter of the prohibited 
class, but, also, to cause such letter to be 
delivered at the place of its address; and 
the Supreme Court of the United States has 
construed the section in the very particular 
here under consideration. * * * 
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It is respectfully submitted that the Salinger 
case effectively disposes of the contentions of the 
appellants as to the first two counts of the indict¬ 
ment, especially in view of the fact that the United 
States Supreme Court has within the past few 
months taken occasion to reaffirm the doctrine laid 
down in the prior decision, this time on the occasion 
of Salinger’s appeal from his conviction in the 
District Court of South Dakota. The Court simply 
repeats the doctrine that the offense of causing a 
letter to be delivered by mail in the designated 
District in furtherance of a fraudulent scheme is 
triable in that District, although defendant shows 
that the letter was mailed elsewhere. Salinger v. 
United Staten, 272 U. S. 542. 

It is contended by appellants that the third comit 
of the indictment is void in that it charges a viola¬ 
tion of Section 37 of the Penal Code in conspiring 
to commit an offense against the United States, 
whereas the offense stated is not a criminal offense 
or in violation of any penal statute of the United 
States. The offense, as alleged by the indictment, 
lies in a violation of Section 190 of the Revised 
Statutes, now Section 99, Title V, U. S. Code, which 
provides as follows: 

Ex-oflficers or employees not to prosecute 
claims in departments.—It shall not be law¬ 
ful for any person appointed as an officer, 
clerk, or employee in any of the departments, 
to act as counsel, attonaey, or agent for 
prosecuting any claim against the United 
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States which was pending in either of said 
departments while he was such officer, clerk, 
or employee, nor in any manner, nor by any 
means, to aid in the prosecution of any such 
claim, within two years next after he shall 
have ceased to be such officer, clerk, or 
employee. 

This contention of appellants was fully disposed 
of by the United States Supreme Court in the case 
of United States v. Hutto et al,, 256 U. S. 524. In 
this case the defendants were indicted under Sec¬ 
tion 37 of the United States Criminal Code for con¬ 
spiracy to commit an offense against the United 
States, said offense consisting of a violation of R. 
S. 2078, which pro\ides that no pei^son employed 
in Indian affairs shall have any interest or concern 
in any trade with the Indians, except for, and on 
account of, the United States, and subjecting the 
offender to a pecuniary penalty and removal from 
office. The opinion of the Court in part is as 
follows: 

Section 37, Criminal Code, is violated by 
a conspiracy “to commit any offense against 
the United States” accompanied or fol¬ 
lowed bv an overt act done to effect the ob- 
ject of the conspiracy. It does not in terms 
require that the contemplated offense shall 
of itself be a criminal offense; nor does the 
nature of the subject-matter require this 
construction. A combination of two or 
more persons by concerted action to accom¬ 
plish a purpose either criminal or otherwise 
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unlawful comes within the accepted defini¬ 
tion of conspiracy. Petfibone v. United 
States, 148 U. S. 197, 203. The distinction 
between a conspiracy and the contemplated 
offense that forms its object has often been 
pointed out. * * * And we deem it 
clear that a conspiracy to commit any offense 
which by act of Congress is prohibited in 
the interest of the public policy of the Utiited 
States, although not of itself made punish¬ 
able by criminal prosecution but only by suit 
for penalty, is a conspiracy to commit an 
“offense against the United States” within 
the meaning of Sec. 37, Criminal Code, and, 
provided there be the necessary overt act' or 
acts, is punishable under the terms of that 
section. 

We have assumed, for the sake of the argu¬ 
ment, that under Sec. 2078, Rev. Stats.^ the 
United States in confined to the suit for pen¬ 
alty specifically mentioned; but we do not so 
decide, and in or view the present case does 
not require an expression of opinion upon 
that subject. * * * 


The Hutto case, cited above, was cited in the case 
of United States v. Hoffman, 13 Fed. (2d) 273, 
which case involved the Chicago sheriff accused of 
conspiring with prisoners of the jail to evade the 
process of the courts. It was also cited in Taylor 
V. United States, a Seventh Circuit Court of Ap¬ 
peals case reported at 2 Fed. (2d) 444, and in: the 
case of Biskind v. United States, 281 Fed. 47, 
wherein a man sentenced to jail procured another 



one to serve the term in his stead. The index ta 
Citations shows only one case wherein the Hutto 
ease was qualified, and that a District Court case 
decided in the AVestern District of Oklahoma— 
United States v. Broivn, 4 Fed. (2d) 270—wherein 
the Distiict Court Judge held that there was ng/ 
olfense against the United States within the mean¬ 
ing of Section 37 unless there were criminal respon¬ 
sibility or a penalty or some liability attaching. 

CONCLUSION 

On the basis of the foregoing authority, it is re¬ 
spectfully urged that the decision of the Couif 
telow be af&imed. 

’Respectfully submitted. 

Pf:YTOx Gordon, 

United States Attorney, 

Neil Burkinshaav, 

Assistant United States Attorney, 

Attorneys for Appellees. 




